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State attorneys general (AGs) play a unique and important role in enforcing state 
consumer protection laws, given their broad authority to act in the public interest 
combined with their responsibility to enforce most state laws.1 State AGs frequently 
use their consumer protection authority to address marketing practices that involve 
health and safety, such as deceptive practices used to market health products,2 practices 
implicating food safety issues,3 and questionable health benefit or nutrition claims 
made on food or supplement products. In 2004, for example, the Connecticut AG 
sued two snack food companies, alleging (among other misconduct) that they falsely 
claimed their products could help increase energy and fight off illnesses.4 
This fact sheet provides an overview of state consumer protection laws, and how state 
AGs enforce these laws. 

Unfair and Deceptive Acts and Practices
States’ consumer protection laws are commonly referred to as “unfair and deceptive acts 
and practices” (UDAP) laws.5 Most state consumer protection laws are loosely based 
on a handful of model acts,6 but have been tailored or combined in different ways from 
state to state so that no one model clearly predominates.7 That being said, every state has 
one or more consumer protection laws that prohibit deceptive trade practices such as false 
or misleading advertisements, bait-and-switch tactics, and other fraudulent marketing 
methods.8 A slim majority of states have laws that prohibit unfair acts or practices,9 
and a minority (13 states and the District of Columbia) prohibit unconscionable business 
practices.10 In addition to these general consumer protection laws, there are laws that 
target specific industries or practices, such as telemarketing, predatory lending, health or 
travel club memberships, and in-person solicitations, to name just a few.11 
While state AGs are significant enforcers of state consumer protection laws,12 
consumers may also bring lawsuits under these laws, acting as “private AGs.”13 
Typically, however, private lawsuits may be restricted in ways that state AG lawsuits 
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are not. For example, private lawsuits may not be able to 
obtain the full range of remedies available to state AGs; or a 
consumer may be required to give the defendant advance notice 
before filing a lawsuit (giving the defendant an opportunity to 
dodge the lawsuit — and long term consequences — by simply 
refunding money only to those who complain); or the law may 
impose additional evidentiary burdens on consumers, such as 
requiring them to prove that they relied on the specific practice 
they are suing over, or that the defendant’s conduct affects the 
public at large.14 State AGs may have the authority to enforce 
consumer protection laws either civilly, criminally, or both.15 
The fact sheets in this series focus on AG civil enforcement 
practices because most consumer protection cases are brought 
as civil actions, and children’s food and beverage marketing 
issues are more likely to lend themselves to civil enforcement. 

Elements of a Consumer Law Violation
Although a number of state UDAP laws prohibit unfair and 
unconscionable acts or practices, deception claims typically 
will be the heart of a case. Unfairness or unconscionability 
claims usually serve as additional hooks, if they’re included at 
all. Deception and unfairness are often lumped together — 
arguably, deceptive practices are inherently unfair to consumers, 
though there are certainly practices that may not be deceptive 
but are still unfair (e.g., suing consumer credit cardholders in 
states far away from where they live). 
State AGs tend to favor cases based on deception over those 
based solely on theories of unfairness or unconscionability, 
because the standards for unfairness and unconscionability are 
less well developed than the standards that apply for deception.16 
Also, to the extent that multistate action is desirable, 
cases focused on these theories would be at a disadvantage 
because not every state UDAP law includes unfairness or 
unconscionability. Advocates calling for state AG action on food 
and beverage marketing issues may find it more productive to 
focus on cases based on deceptive or misleading advertisements 
or practices. 

Establishing Deception 

The elements needed to establish that an ad or practice is 
deceptive depend on state law; many UDAP laws include a 
list of specific acts or practices that the law deems deceptive or 
unfair. So to assess whether a certain act or practice is illegal 
under a state’s consumer protection laws, advocates should 
first review the law(s) to see what conduct is covered.17 Absent 
express language in the law, general principles taken from  
court cases usually apply: 

Consumer protection laws should be broadly interpreted 1. 
in favor of protecting consumers.18 This principle applies 
particularly in cases brought by state AGs.19 This means 
that when interpreting consumer protection statutes 
— what kinds of conduct are covered, who is protected 
(only individuals? small businesses?) — courts should not 
interpret the law narrowly because the purpose of the law 
is to root out consumer fraud, in whatever creative form it 
might be found. 

The 2. net or overall impression of the ad or practice is what 
matters.20 If the net effect is misleading, the law is violated 
— even if an ad makes statements that are literally true, for 
example, or includes disclosures. Moreover, omissions of 
material information can be just as deceptive or misleading 
as affirmative statements or representations.21

The act or practice must have the 3. tendency or capacity to 
deceive a consumer. Proof that consumers were actually 
deceived is not required22 — although proof of actual 
deception is highly preferred, and sometimes necessary in 
practice for an AG to take a case. Additionally, state AGs 
usually do not need to prove that a defendant intended to 
deceive consumers.23 

The ad or practice should be viewed from the perspective 4. 
of the “reasonable consumer.” Courts typically assess the 
potential net effect of the ad or practice from the perspec-
tive of the reasonable or average consumer who is being 
targeted. In some cases, however, courts will apply a more 
lenient “least sophisticated consumer” standard instead.24 

Establishing Unfairness

Standards for unfairness are generally less developed and 
therefore less predictable than standards for statutory 
deception.25 Legal assessments of the unfairness of a certain 
business practice typically focus either on the nature of the 
conduct or the relative positions of the two parties. A Georgia 
court, for example, defined unfairness as “reprehensible 
conduct” that shows a “blatant disregard of the rights of 
innocent purchasers.”26 A North Carolina court defined 
unfairness as conduct that amounts to “an inequitable assertion 
of [a party’s] power or position.”27 
Roughly half of the 28 states with unfairness laws have ad-
opted unfairness tests that are based on an approach used by 
the Federal Trade Commission (FTC)28 until the early 1980s, 
which defined unfairness as conduct that “offends public pol-
icy,” “is immoral, unethical, oppressive, or unscrupulous,” and 
“causes substantial injury to consumers.”29 In 1980, the FTC 
issued a policy statement (which was later made into law) that 
shifted the focus of the federal test primarily to the substantial 
consumer injury component, making it significantly more dif-
ficult for the government to establish a violation.30 This newer 
FTC unfairness standard, however, has been adopted by only a 
few states.31

Enforcing State Consumer Protection Laws
In general, state AGs have at least two important types 
of power related to their authority as the state’s chief law 
enforcer. First, state AGs have broad authority to investigate 
possible violations of the law, including the power to obtain 
information and, usually, to take depositions, as part of 
their investigation.32 This authority is commonly referred 
to as Civil Investigative Demand (CID) or administrative 
subpoena authority. This way, state AGs are able to collect and 
assess potential evidence before ever filing a case. They also 
can use this information to strengthen their positions when 
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negotiating with targeted companies to try to resolve their 
concerns before filing a lawsuit. 
This CID authority is a powerful tool; the threshold for 
issuing one is low — typically, the state AG needs merely to 
have reason to believe that a law has been or is being violated, 
or that a violation is about to occur.33 At the same time, CIDs 
can require the recipients to disclose information that they 
would rather not share with outsiders.
Second, state AGs typically have the authority to obtain a 
range of remedies in court, including: 

“Equitable relief ” — i.e.,•	  injunctions, which are court 
orders that either prohibit a company from doing 
something (such as conducting business in the state, 
selling a certain type of product, or using a specific 
type of advertisement or sales technique), or require 
a company to do something (such as making certain 
disclosures in specific ways, or including a specific 
provision in its contracts with consumers)
Restitution payments to or on behalf of consumers who •	
lost money because of the company’s conduct
Civil penalties or fines•	 34

These remedies (or their equivalents) usually can also be 
obtained by state AGs through an agreement with the target 
of the investigation or action, known as an Assurance of 
Voluntary Compliance or an Assurance of Discontinuance.35 Many 
state AG investigations and cases are resolved through the use 
of Assurances or similar agreements. Assurances can result 
in settlements before significant litigation costs are incurred 
with the same general effect as settlements or court orders 
resulting from a trial. Also, Assurances and similar settlement 
agreements can be a face-saving measure for both sides — the 
company or entity agreeing to the Assurance usually does 
not admit to any wrongdoing, while the AG gets to declare a 
victory for consumers. 

Enforcing Federal Consumer Protection Laws
State AGs also have authority to enforce certain federal 
consumer protection laws, such as the Nutrition Labeling and 
Education Act36 and the Children’s Online Privacy Protection 
Act,37 among others.38 State AGs often share consumer 
complaints and other information with each other as well as 
with the Federal Trade Commission (FTC). The FTC (and 
only the FTC) has the authority to enforce Section 5 of the 
FTC Act,39 which prohibits “unfair methods of competition” 
and “unfair or deceptive acts or practices” “in or affecting 
commerce.”40 However, conduct that violates the FTC Act 
will often violate state consumer laws as well, so state AGs 
sometimes bring consumer protection actions in coordination 
with the FTC against the same defendants.
For more information about state AGs and their consumer 
protection authority and activities, see the other fact sheets in 
this series, available at www.nplan.org. 

Additional Resources:
• Identifying and Reporting Misleading Ads: How to Help Enforce 

Federal Regulations Limiting Deceptive or Unfair Marketing, 
by Angela Campbell (2010), available at www.nplan.org.

• State Attorneys General and Public Health: Capacity and 
Impact, a 2010 memo from the National State Attorneys 
General Program and the Rudd Center on Food Policy 
and Obesity, available at www.law.columbia.edu/center_
program/ag/policy/health/Obesity

• The National State Attorneys General Program has launched 
a Health Law Initiative to provide resources and convene 
events on the role of attorneys general in health advocacy 
and enforcement. For more information, see www.law.
columbia.edu/center_program/ag/policy/health 

NPLAN is a nonprofit organization that provides legal information on 
matters relating to public health. The legal information provided in this 
document does not constitute legal advice or legal representation. For legal 
advice, readers should consult a lawyer in their state.

This fact sheet was developed by Julie Ralston Aoki, Staff Attorney at the  
Public Health Law Center at William Mitchell College of Law, with assistance 
from law clerks Jayce             Lesniewski and Adam Pabarcus. Editorial assistance was 
provided by Samantha Graff, Seth E. Mermin, and Carrie Spector.

Support for this fact sheet was provided by a grant from the Robert Wood 
Johnson Foundation.
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