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Introduction
The youth obesity epidemic is well known and documented. Far
less attention, however, has been given to the “tragic realit[y]”
that childhood obesity is “most severe and rising fastest in lowincome populations and communities of color, which have the
fewest resources to intervene or cope with the consequences.”1
Since many ethnic minority youth are also low-income, these
youth are the hardest hit by the epidemic. For example, 27.5%
of Mexican-American, and 18.6% of African-American2,
boys ages 6-11 are obese compared to 15.5% of Non-Hispanic
White boys of the same age. Among 6-11 year-old girls, the
statistics are 19.7% for Mexican Americans, 24% for African
Americans and 14.4 % for Non-Hispanic Whites. Similar
discrepancies exist among children ages 2-5 and 12-19.3
Given that ethnic minority youth are “ground zero” of the
obesity epidemic, the issue of targeted marketing4 of junk
food to this subpopulation takes on particular importance.
Yet while the marketing of junk food to youth in general is
the subject of much research and exploration, little has been
done with respect to the targeted marketing of junk food
to ethnic minority youth in particular. Efforts to study and
limit junk food advertising to youth in general will of course
benefit ethnic minority youth as well; it is appropriate,
however, to consider whether there are ways in which legal
and community engagement strategies can be harnessed on
behalf of ethnic minority youth in particular.
This chapter first summarizes the existing data on the
targeted marketing of junk food to ethnic minority youth,
and the reasons such advertising may have a particularly
potent effect on this group. Second, it examines whether
federal civil rights or state consumer rights laws provide a
potential basis for challenging the targeted marketing of
junk food to ethnic minority youth. Third, it discusses the
importance and efficacy of using community engagement

to address the targeted marketing of unhealthy food
and beverages to ethnic minority youth, whether as a
complement to legal action or as a stand-alone approach.
Existing Data on the Targeted Marketing of Junk
Food to Ethnic Minority Youth
Existing data regarding the targeted marketing of junk
food to minority youth is scarce. Sonya Grier, one of the
few academics who have written about the issue, recently
observed that “with all this concern about food marketing
to children, there should be a heavy emphasis on looking
more carefully at food marketing to ethnic minority youth
and you don’t see that.”5
When Jerome Williams wrote an article on targeted food
marketing to minority youth in 1993, he “could not identify
any studies that dealt specifically with the effects of food
advertising on obesity in ethnic minority children.”6 As of
2010, there are still no published studies that specifically
link marketing efforts to obesity outcomes with a sample
of African-American or Hispanic youth. Researchers,
however, are beginning to explore this issue.7 The Federal
Trade Commission is also starting to collect, for the first
time, data on food and beverage marketing directed toward
ethnic youth, which should be released in early 2012. In
contrast to the dearth of academic research and government
data, there is a “burgeoning commercial market research
industry that studies ethnic minority youth” but the results
are of course proprietary.8 Existing available data does
indicate, however, that ethnic minorities, as a group, are
subject to a disproportionately large amount of junk food
advertising on television, billboards and other traditional
media, relative to the general public,9 as a result of both
targeted marketing to ethnic minorities and higher exposure
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to television.10 Indeed, studies consistently show that the
“most frequently promoted and most accessible products
to African Americans, relative to White Americans, [are]
high-calorie and low-nutrition foods and beverages.”11 The
same holds true for Hispanics.12 The data also shows that
African-American children, in particular, have 60% more
exposure to food-related TV advertising (particularly fast
food advertising) than White children because of targeted
marketing (far more junk food commercials appear on prime
time shows with large African-American audiences than
those with more general audiences),13 and higher television
viewing rates.14 And since 2003, “advertising to AfricanAmerican children of items such as cookies and fast food
has risen substantially in comparison to White children.”15
These trends will likely carry over to new forms of digital
and interactive advertising, particularly given that AfricanAmerican and Hispanic children have higher cell phone use
rates than non-Hispanic White children.16 As an example,
marketers can now send (via cell phone) a digital coupon for
a fast food restaurant when the cell phone user is identified
as being in the vicinity of that restaurant. Ethnic minority
teens are likely to receive a disproportionate number of such
coupons not only because of higher cell phone usage but also
because fast food restaurants are more highly concentrated
in minority neighborhoods.17 Another example is the Coca
Cola Company’s “Sprite Yard” advertising campaign (a
cell phone application that allows users to share pictures
and chat with friends), which was specifically designed to
“interact with [Sprite’s] ‘mostly African-American youth
target audience.’”18 Indeed, “[m]arketers are recognizing
both that ethnic minority youth are leaders in the use of a
lot of digital media and also that they are fast becoming the
majority of the U.S. population, so marketers are putting
a lot of money and effort into marketing [through digital
media] to ethnic minority youth.”19
Not only are ethnic minority youth more exposed to both
traditional and newer forms of junk food 20 marketing than
their non-Hispanic White counterparts, but researchers
also indicate that such advertising may have a more potent
impact on this particular segment of the population.21 First,
African-American and Hispanic youth may be particularly
responsive to targeted marketing. Surveys show that
“minority youth are more interested in, and positive towards,
media and marketing than non-Hispanic Whites.” 22 Ethnic
minority youth also “respond more favorably to ethnically
targeted marketing than majority youth.”23 This may be
because an ad that features ethnic cues (such as AfricanAmerican or Hispanic celebrities or cultural symbols) may
resonate particularly strongly with ethnic minority children
– who are drawn to an ad that feels designed for them and
suggests a sensitivity to their ethnic group. In contrast,
a marketing campaign aimed at non-Hispanic White
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children, who have not experienced racial discrimination
and routinely see ads featuring White cultural symbols
and role models, would probably not strike as powerful a
chord.24 Indeed, “minority youth may use consumption to
combat social stigma and economic marginalization.”25
Second, while all children must establish a personal
identity, targeted advertising may be particularly effective
with minority youth because they are also in the process of
developing a racial or ethnic identity. Advertisers typically
seek to have their product associated with certain images.
Minority youth confronting racial or ethnic identity issues
may be particularly responsive to product images that are
specifically targeted to their ethnic group. “[A]dolescent
self-consciousness makes them more accepting of image
advertising and frequently promoted brands, [thus] we
might expect ethnically targeted marketing to play an
enhancing role in ethnic identity development and minority
youth response.”26
Finally, there is a substantial amount of research regarding
advertising to children generally, including marketing of
food and beverages. The available evidence indicates that
junk food advertising targeted toward youth generally is
ubiquitous, effective, and leads to increased consumption of
unhealthy foods and higher levels of obesity.27
In sum, more research on targeted marketing of junk food to
ethnic minority youth is clearly needed. It can be inferred,
however, from existing research regarding targeted junk
food advertising to (1) ethnic minorities, and (2) youth, that
ethnic minority youth are likely the most heavily targeted
segment of the population. Further, while food marketing
to children generally is known to be effective, it is likely
to be even more potent with respect to ethnic minority
children. Ethnic minority children also suffer, by far, the
highest rates of obesity. While the causes of this disparity
are complex, the targeted marketing of junk food to ethnic
minority youth likely plays some contributing role.28
Fighting Back with Legal Advocacy
Targeted marketing to specific demographic groups is
accepted as a fundamental principle of sound marketing
strategy and is routinely employed. Thus, there is nothing
unlawful about targeted marketing per se. No one would
question the marketing of arthritis remedies to seniors,
for example. Assume, however, a campaign to intensively
target youth of a particular ethnic minority for the sale of
an unhealthy food strongly linked to obesity and its adverse
health effects, despite ample documentation that the
targeted children are already suffering disproportionately
high obesity relative to non-Hispanic White youth, who are
not racially targeted for sales. Such activity raises issues of
racial discrimination, ethics, and fundamental fairness.
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As our laws currently stand, however, such activity does
not fit neatly into any recognized legal claim. First, antidiscrimination laws in this country largely focus on
government conduct. In the private sector, there are specific
remedies aimed at a few sub-sectors, such as employment
and housing (including remedies against employment or
housing advertisements that discriminate on the basis
of race or gender).29 Currently, however, there is no antidiscrimination law that covers advertising in general or food
marketing in the particular. Further, much of consumer
protection law focuses on activities that are false or
misleading – rather than fundamentally unfair or offensive
to public policy. As discussed below, however, there are
federal civil rights and state consumer laws that could
potentially be drawn upon to press these issues on the legal
front. The viability of such challenges, however, would turn
on the willingness of courts to plow new ground.
The Civil Rights Act of 1866

In the 1990s, the cigarette maker, Phillip Morris, racially
targeted the sale of mentholated tobacco products to
African Americans, despite knowing that such products
were significantly more harmful than other tobacco
products and were causing higher cancer rates among
African Americans.30 In an effort to challenge this conduct
on legal grounds, a class of African-American smokers filed
suit against Phillip Morris in the case of Brown v. Phillip
Morris, Inc. The plaintiffs argued, among other things, that
Phillip Morris had violated Sections 1981 and 1982 of the
Civil Rights Act of 1866, 31 which prohibits intentional racial
discrimination in private contracts and the purchase and
selling of personal and real property.32 33 The Civil Rights
Act of 1866 embodied “Congress’s intent to enact sweeping
legislation implementing the thirteenth amendment to
abolish all the remaining badges and vestiges of the slavery
system.”34
While it is well established that a defendant cannot, under
Sections 1981 and 1982, refuse to sell a home or product
to African Americans based on race (or sell it to them at
different prices or terms),35 the Brown case essentially
involves the flip side of such scenarios – the “over offering”
of a product to African Americans that is known to have
adverse impacts. The appellate court refused to embrace
such a claim, finding that it failed to readily fit within
established precedent. As it explained, the prior cases
were distinguishable “because they involved either a naked
racially-motivated restriction on dealing or a race-based
variation of the terms of the contract at issue.”36 It specifically
distinguished a case in which African Americans were
targeted for sales of defective burial vaults (while Whites
was were sold a non-defective version) on the ground that
the burial vaults being marketed to African Americans and
Whites were not identical, whereas in Brown, the exact
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same menthol products were available and sold to both
racial groups at the same prices.37 Clams of “discriminatory
advertising,” the court concluded, are simply not cognizable
under Sections 1981 and 1982.38
Importantly, however, Brown represents only one decision,
and it was decided by a split 2-1 panel of three judges. The
third judge, Judge Shadur, issued a forceful dissenting
opinion which could lay a foundation for another challenge
in a court willing to look beyond the four corners of
existing precedent. Judge Shadur argued that the decision
improperly focused on the too narrow question of whether
there were unequal products rather than whether there was
intentional unequal treatment of different racial groups
involved in the commercial transactions at issue.39 Finding
the majority opinion’s attempts to distinguish prior cases
“hollow,” he observed:
[W]hat I believe is . . . prohibited by [Sections 1981
and 1982] is using [racially targeted] advertising to
deny Blacks the same treatment as Whites–the rights
to contract and to purchase under the same conditions–
by deliberately subjecting Blacks to the far greater
impact of the seriously (often fatally) deleterious
effects of the advertised product–effects well known
to but undisclosed by the tobacco companies.40
Indeed if the touchstone of Sections 1981 and 1982 is rooting
out intentional discrimination in the market place, then the
focus should properly be on the existence of intentional
unequal (and in this case, harmful) treatment on the basis
of race – regardless of whether this intent is manifested
through the refusal to offer a benign product or the “over
offering” of a detrimental product. The Brown case, of
course, presented particularly compelling facts; the targeted
product not only caused fatal cancers but this information
was concealed. And proving intent to discriminate is often
a difficult challenge, absent an admission. In a case with
compelling plaintiffs and facts, however, the Brown dissent
could provide a framework for renewing a challenge to
racially discriminatory advertising.
Consumer Rights Remedies

Virtually every state has, in one form or another, consumer
protection laws that prohibit “deceptive” trade practices,
which includes misleading advertisements.41 There are also
business practices, however, that are not false or deceptive
but which “state legislatures feel should be prohibited because
they unfairly take advantage of consumers.”42 Thus, over half
the states’ consumer rights laws also prohibit “unfair” acts or
practices. As of yet, however, no court has addressed whether
racially targeted advertising of harmful products can ever be
actionable under “unfair” state consumer rights laws.
Unlike “deception” claims which focus on the attributes
of the product itself, “unfair practice” claims often focus
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on how the consumer is being treated. In roughly half of
the states with unfairness laws, courts will find a business
practice “unfair” if it (1) offends public policy under statutes,
the common law or otherwise, (2) is immoral, unethical,
oppressive, or unscrupulous, and/or (3) the practice causes
substantial injury to consumers.43
Most consumer cases assert deception claims so the law
regarding “unfair practices” is much less developed and more
unpredictable. Given, however, that unfair practice cases
focus on the treatment of the consumer, they do provide
an opening to make arguments regarding business practices
that are particularly harmful to ethnic minority youth.
As noted above, targeted marketing is a well-accepted
practice and thus there is nothing inherently “offensive” or
“unethical” about targeted marketing per se. This general
proposition, however, does not preclude the possibility that
a specific, harmful marketing campaign that exploits a
uniquely vulnerable population could constitute an unfair
trade practice.
Further, an argument could be made, particularly as the
research develops, that ethnic minority youth are a uniquely
vulnerable population. First, it is well documented that
children in general, and particularly children under 12,
are especially vulnerable to marketing campaigns and less
able to distinguish advertisements from other types of
information. Second, as discussed above, ethnic minority
youth may be especially susceptible to marketing, not
because of the cognitive limitations that affect all children,
but because advertisers can exploit issues relating to
historic discrimination against minority groups and the
development of ethnic and racial identity among minority
children. Third, ethnic minority children are probably
the segment of the population with the least political or
economic resources to address the consequences of targeted
advertising of unsafe products.
The question then arises whether it is unethical or offensive
to public policy to deliberately target ethnic minority
children for the sale of a product known to increase their
risk of obesity, given that ethnic minority children are
a uniquely vulnerable population that already suffers
disproportionately from obesity. If so, an unfair trade
practice could be established under various state laws.
To date, there have not been any attempts to challenge
targeted marketing as “unfair” under state consumer
protection laws; thus, this type of claim is wholly untested.44
Notably, however, the absence of precedent is less important
in this area of the law than in some others. “Even more
than in defining deceptive trade practices, state courts wish
to retain their flexibility when it comes to determining the
meaning of ‘unfair’ . . . . The Massachusetts Supreme Court
has stated that this process of case by case development
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permits the court to ‘discover and make explicit those
unexpressed standards of fair dealing which the conscience
of the community may progressively develop.’”45
The First Amendment could also present a hurdle for such a
claim. While courts have long held that false or misleading
advertising falls outside the constitutional protection
afforded commercial speech, it is less clear how restrictions
on advertising found to violate state consumer protection
“unfairness” laws will fare.46
Some state attorney general’s offices with strong consumer
rights units have begun looking to state consumer protection
laws to address food marketing abuses. Both “deceptive”
and “unfair” consumer laws can be enforced by state
attorney general offices, which generally have substantial
authority and discretion in this area.47 So far, such efforts
have generally focused on deceptive practices. A resourceful
attorney general, however, could, if so desired, attempt to
break new ground in this area by invoking the unfair practice
laws to challenge a racially targeted marketing campaign of
unhealthy food or beverage to ethnic minority youth.48
Fighting Back with Community Engagement
Overview of Community Engagement Approach

A community engagement approach is based on the
premise that efforts to achieve public health changes in a
community are more likely to be effective and sustainable
if the community49 is directly involved in the effort. This
involvement is usually initiated through use of community
organizing strategies to raise awareness and understanding of
the issue, and ultimately develop support for policy change. A
community engagement approach then builds on this support
by developing in residents the capacity to act as advocates50 for
change, for example by participating in the political process,
relevant administrative procedures, or other lobbying efforts
or media campaigns. Importantly, a community engagement
approach can be either a stand-alone strategy or employed as
a precursor or complement to legal advocacy.
While there is substantial precedent for the community
engagement model in the area of environmental justice,51
recent experience also demonstrates that it is an effective
tool in the public health arena as well. A case in point is
Healthy Eating Active Communities (HEAC) and the
Central California Regional Obesity Prevention Program
(CCROPP), which, together, pioneered multi-sector
initiatives focused on obesity prevention in low-income,
ethnically diverse communities. Community and youth
engagement were instrumental to achieving a variety of
recent policy and environmental change successes such as
removal of soda from school campuses, acceptance of WIC
and EBT benefits at farmers markets, parks renovation to
ensure access to physical activity opportunities, and the
incorporation of health language in general plans.
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Similarly, community engagement was influential in a
successful campaign to improve physical education in
the Los Angeles Unified School District (LAUSD), the
second largest school district in the nation, serving more
than 675,000 students, 90% of whom are students of
color and three-quarters of whom qualify for free/reduced
price meals.52 A 2007 community organizing campaign
provided fliers, online videos, news articles, speakers and
other messaging that mobilized the community to become
involved in improving physical education for LAUSD
students. Advocates relied heavily on evidence-based
social science research documenting the value of physical
education to educate the community, and they were able to
present the information in clear and accessible formats. (This
research was also used to educate school board members).
All of these efforts were critical to bringing the community
on board and forging a diverse and effective alliance
between parents, teachers, health advocates, community
activists, and lawyers. As a result of this community
engagement, complemented by the legal strategy of filing an
administrative complaint (and the threat of litigation), the
school board adopted an implementation plan to ensure that
LAUSD students received a physical education consistent
with governing education and civil rights laws.53
In short, experience demonstrates that community
engagement can be a very effective strategy in health
promotion54, 55 and achieving policy changes that improve
access to healthy foods and physical activity in communities
for obesity prevention.56, 57
Applying Community Engagement Approach to the
Targeted Marketing of Junk Food to Ethnic Minority Youth

Using a community engagement approach to address the
targeted marketing of junk food to ethnic minority youth
will help ensure that the community “owns” the response to
the problem and may also provide a hedge against challenges
on this controversial issue. The public may be concerned that
taking action against the junk food industry could jeopardize
donations to the community, employment opportunities in
low-income communities or positive portrayals of minorities
in junk food advertising. As was also the case in the areas
of tobacco and obesity prevention, restrictions on targeted
marketing may be viewed as paternalistic interferences with
individual choice. Thus, while community engagement is an
important element of public health work generally, in the
case of targeted marketing of unhealthy products to ethnic
minority youth, it is particularly critical to ensuring that
the public is aware of the negative aspects of the issue and
supports the healthy choice for communities.58
An example of successfully engaging the community
around improving the food environment is found in South
Los Angeles, where most of the residents are low-income,
ethnic minorities, and 72% of the restaurants are fast-food
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spots, in contrast to the primarily White neighborhood of
West L.A., where only 41% of eating establishing serve
fast-food.59 In 2009, the Los Angeles City Council agreed
to a moratorium on new stand-alone, fast food restaurants
in South Los Angeles.60 The moratorium was aimed at
halting new fast-food development in the area and creating
an incentive package to attract healthy food retail offered by
the Redevelopment Agency.61
The fast food moratorium was controversial for some of the
same reasons that challenging the targeted advertising of junk
food to minority ethnic youth would likely be controversial
(i.e., jeopardizing donations and employment opportunities
in the community, and imposing paternalistic interferences
on individual choice). Thus, developing community support
was crucial. Those leading the movement around the
moratorium were able to involve community residents and
youth in the advocacy process through skills-based training,
creating community engagement opportunities, and
identifying engagement opportunities for local advocates.
For example, using Photovoice, community residents
documented the pervasiveness of fast food in their
environment, and illustrated their day-to-day experiences,
struggles, and successes. These images were then shared
with key stakeholders. Some community members and youth
also participated in training on public speaking and advocacy
and were able to testify publicly in front of their local
representatives to share their perspectives and support for the
fast food moratorium. Hearing the voices of and seeing the
images taken by actual community residents in a concerted,
organized effort was a powerful tool to persuade decisionmakers that the fast food moratorium was supported by the
larger community and the right path to take.
Many of the strategies utilized in South Los Angeles (as well
as in the other examples of community engagement described
above involving HEAC, CCROPP and the LAUSD), could
be applied to address the targeted marketing of unhealthy
food to ethnic minority youth in a particular community.
For example, social science research could be utilized
to document for the community the racial disparities in
targeted advertising of junk food to ethnic minority youth
and the worse health outcomes suffered by ethnic minority
youth as result of disproportionately high obesity rates. Such
documentation may lead residents to see the issue as a matter
of food justice, or “racial profiling” in advertising, rather than
just an issue of personal choice. Ethnic minority youth could
utilize Photovoice or other digital media, such as creation
of YouTube videos, to capture images of the ubiquitous
junk food marketing in their communities, or images of a
junk food campaign particularly targeted at them. They
could also be involved in data collection to document how
pervasive junk food marketing is in their day-to-day lives,
and how it affects their food purchases.
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Once the public is more aware of and supportive of the
issue, community resident leaders could participate in public
speaking and training to advocate to their city government
or school board for responsive action, such as removal of
targeted junk food advertising to ethnic minority youth on
city-owned billboards or at schools or school sporting events.
Such advocacy could also contribute to other public health
policy changes, media attention, “spotlighting” of unfair
advertising practices, product boycotts, and development of
a groundswell of public support for legal challenges.62 On a
broader scale, community residents could lend their voices
to boycotts organized by national advocacy organizations
focused on marketing of unhealthy foods to youth. Over
time, organized efforts such as these could create strong
public awareness among ethnic populations of the negative
health impacts of targeted junk food marketing. Ultimately,
the ubiquitous targeted marketing of junk food to ethnic
minority youth could become much less acceptable.
Addressing the targeted marketing of junk food to youth may
seem daunting, but the same was said of tobacco usage and
marketing, and concerted efforts around this issue eventually
achieved a larger awareness in the population of the dangers
of consuming tobacco that resulted in a dramatic shift in
social norms around tobacco in the United States.63 Indeed,
in 1997, R.J. Reynolds Tobacco Company stopped using the
cartoon image of Joe Camel to market its cigarettes to youth
after facing legal action and pressure from anti-tobacco
advocates.64 Similarly, the ability to threaten legal action,
combined with strong community support, could also result
in a reduction of the targeted marketing of unhealthy food
and drinks to ethnic minority youth.
Conclusion
The targeted marketing of junk food to ethnic minority
youth, already prevalent, is only likely to increase in future
years. African-American and Hispanic youth are the fastest
growing population segments, and ethnic minorities are
predicted to comprise almost half of all American youth
by 2050.65 Thus, junk food marketers are likely to focus
increasingly on this population. Indeed, ethnic minority
youth are “an attractive market segment within the overall
child-focused market,” not only because of their increasing
size but because of their spending power (African-American
and Hispanic teens spend more than the average teen),66
media use patterns, and influence on the broader youth
culture. Moreover, as public awareness decreases demand
for junk food in the general market, the targeted marketing
of junk food to ethnic minorities, including ethnic
minority youth, may increase – in the same manner the
tobacco industry shifted its marketing efforts to minority
communities (and developing countries) once attitudes in
the general population toward smoking began to shift.67
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The confluence of all of these factors is likely to not only
intensify the obesity epidemic overall but also exacerbate
the disparities between ethnic minority youth and their
White counterparts. Thus, the issue of targeted marketing
of junk food to ethnic minority youth will only take on
greater importance in coming years.
While existing legal avenues for addressing this issue
are limited, state consumer protection laws do provide a
potential opening in the event that state attorney generals
and legal advocates are willing to forge new ground.
Similarly, legal advocates willing to take on the Third
Circuit’s precedent established in Brown v. Phillip Morris
could assert a challenge under federal civil rights law
based on the strong dissenting opinion by Judge Shadur.
Regardless of whether such challenges ultimately prevail,
they can help bring much needed attention to the disparate
obesity rates for ethnic minority youth.
An equally, if not more important vehicle, however, is
community engagement. As discussed above, community
engagement should form the foundation of any effort to
address the targeted marketing of junk food to ethnic
minority youth, whether as a precursor or complement to
litigation or a stand-alone strategy. Not only does community
engagement ensure that the community is fully informed on
the issues, but it enables them to develop ownership over the
response and build the necessary support to withstand likely
controversy and sustain any successes over the long term.
The experience to date with community engagement in the
public health arena provides valuable lessons and suggests
that community engagement could also be effectively
harnessed to start addressing the oft-ignored issue of
targeted marketing of junk food to ethnic minority youth.
Finally, any efforts to address this issue should be coupled
with efforts to reduce the actual presence of junk foods in
schools, neighborhoods, and other environments, while
increasing the availability of healthy foods and beverages.
Indeed, given the urgency of the issue, it is important to
consider all possible strategies for drawing attention to the
obesity disparities suffered by ethnic minority children.
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