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Report on the Obesity Epidemic and Safety Warnings

This Report examines the current obesity epidemic and the prevalence of chronic disease in the United States. It also analyzes the role of sugar-sweetened beverages (SSBs) as one of the primary contributors to both. Although the United States faces an obesity epidemic clearly identified by scientific research, the study of SSBs remains an emerging science. This Report presents the existing research on obesity, chronic disease, and SSBs; it also outlines one potential strategy to reduce high rates of obesity and diabetes across the United States. This Report is meant to spur discussions about this strategy and other policy and programmatic work to increase access to healthy food and beverage options, and readers should draw their own conclusions about how the obesity epidemic should be addressed.

The Obesity Epidemic and Chronic Disease 
In the United States, more than two-thirds of adults[endnoteRef:1] and nearly one-third of youth ages two to 19 years[endnoteRef:2] are overweight or obese. Over the last 30 years, obesity and overweight rates have soared in all age groups, but particularly among children: rates have more than doubled for preschoolers and more than tripled for children and adolescents ages six to 19.[endnoteRef:3],[endnoteRef:4] However, after decades of steady increase, adult[endnoteRef:5] and childhood[endnoteRef:6] obesity rates have started to level off. In addition, between 2008 and 2011, 18 states reported statistically significant decreases in obesity rates for low-income preschoolers.[endnoteRef:7]  [1:  	Flegal KM, Carroll MD, Kit BK, et al. “Prevalence of Obesity and Trends in the Distribution of Body Mass Index Among US Adults, 1999-2010.” Journal of the American Medical Association, 307(5): 491-497, 2012. Available at: http://jama.jamanetwork.com/article.aspx?articleid=1104933. ]  [2:  	Ogden CL, Carroll MD, Kit BK, et al. “Prevalence of Obesity and Trends in Body Mass Index Among US Children and Adolescents, 1999-2010.” Journal of the American Medical Association, 307(5): 483-490, 2012. Available at: http://jama.jamanetwork.com/article.aspx?articleid=1104932. ]  [3:  	Ogden CL, Flegal KM, Carroll MD, et al. “Prevalence and Trends in Overweight Among US Children and Adolescents, 1999–2000.” Journal of the American Medical Association, 288(14): 1728–1732, 1731, 2002. Available at: http://jama.jamanetwork.com/article.aspx?articleid=195387. ]  [4:  	Ogden CL and Carroll MD. Prevalence of Obesity Among Children and Adolescents: United States, Trends 1963–1965 Through 2007–2008. Maryland: National Center for Health Statistics, 2010, p. 5. Available at: www.cdc.gov/nchs/data/hestat/obesity_child_07_08/obesity_child_07_08.pdf.  ]  [5:  	Flegal et al., supra note 1at 496.]  [6:  	Ogden et al., supra note 2, at 483. See also Sekhobo J, Edmunds L, Whaley S, et al. “Obesity Prevalence Among Low-Income, Preschool-Aged Children — New York City and Los Angeles County, 2003–2011.” Centers for Disease Control and Prevention, Morbidity and Mortality Weekly Report, 62(2): 17-22, 20, 2013. Available at: www.cdc.gov/mmwr/preview/mmwrhtml/mm6202a1.htm. ]  [7:   	Sekhobo et al., supra note 6.] 


Nonetheless, obesity rates remain staggeringly high, especially for low-income people and people of color. African-American and Latino adults have higher obesity and overweight rates than the general U.S. population.[endnoteRef:8] Similarly, 21 percent of Latino children and adolescents and 24 percent of African-American children and adolescents are obese, compared with 14 percent of white children.[endnoteRef:9] Variation in obesity rates across income is complex, but generally obesity rates decline among both adults and children as income increases.[endnoteRef:10],[endnoteRef:11] [8:  	Flegal et al., supra note 1. ]  [9:  	Ogden et al., supra note 2. ]  [10:  	Braveman PA, Cubbin C, Egerter S, et al. “Socioeconomic Disparities in Health in the United States: What the Patterns Tell Us.” American Journal of Public Health 100(S1): S186-S196, 2010. Available at: http://ajph.aphapublications.org/doi/pdf/10.2105/AJPH.2009.166082. ]  [11:  	Wang Y and Beydoun MA. “The Obesity Epidemic in the United States—Gender, Age, Socioeconomic, Racial/Ethnic, and Geographic Characteristics: A Systematic Review and Meta-Regression Analysis.” Epidemiologic Reviews 29(1): 6-28, 2007. Available at: http://epirev.oxfordjournals.org/content/29/1/6.full.pdf+html.] 


[bookmark: _Ref350937401][bookmark: _Ref355173260]The rise of obesity and overweight over the last three decades corresponds to increases in calorie consumption. On average, American adults consume as many as 570 more calories per day than they did 30 years ago – an increase of more than 30 percent.[endnoteRef:12] Children are also consuming more calories: on average, they consume about 108 more calories per day over the same period, which is an increase of approximately six percent.[endnoteRef:13]  [12:  	Duffey KJ and Popkin BM. “Energy Density, Portion Size, and Eating Occasions: Contributions to Increased Energy Intake in the United States, 1977-2006.” PLoS Medicine, 8(6): e1001050, 2011. Available at: www.plosmedicine.org/article/info%3Adoi%2F10.1371%2Fjournal.pmed.1001050. See also Finkelstein EA, Ruhm CJ, and Kosal KM. “Economic Causes and Consequences of Obesity.” Annual Review of Public Health, 26: 239-257, 2005. Available at: http://libres.uncg.edu/ir/uncg/f/c_ruhm_economic_2005.pdf. ]  [13: 	Duffey KJ and Popkin BM. “Causes of Increased Energy Intake Among Children in the U.S., 1977-2010.” American Journal of Preventive Medicine, 44(2): e1-e8, e3, 2013. Available at: www.ajpmonline.org/article/S0749-3797%2812%2900792-1/abstract. See also Nielsen SJ, Siega-Riz AM, and Popkin BM. “Trends in Energy Intake in U.S. Between 1977 and 1996: Similar Shifts Seen Across Age Groups.” Obesity Research, 10(5): 370-378, 372-373, 2002. Available at: http://onlinelibrary.wiley.com/doi/10.1038/oby.2002.51/full. See also Ervin RB and Ogden CL. Trends in Intake of Energy and Macronutrients in Children and Adolescents from 1999-2000 Through 2009-2010. National Center for Health Statistics Data Brief, No. 113, 2013, p.1-2. Available at: www.cdc.gov/nchs/data/databriefs/db113.pdf.] 


This increased calorie consumption has not been offset by increases in physical activity. In fact, less than one-half of adults[endnoteRef:14] and less than one-third of adolescents[endnoteRef:15] in the United States meet the recommended physical activity guidelines of 150 minutes a week and one hour a day, respectively.[endnoteRef:16] A recent analysis of NHANES data suggests that inactivity has been driving the obesity epidemic at least as much as increased calorie consumption.[endnoteRef:17] Two other recent studies found that some of the deleterious health effects of fructose could be offset by increases in physical activity (e.g., walking at least 12,000 steps per day).[endnoteRef:18]   [14:  	Centers for Disease Control and Prevention. Facts About Physical Activity. Available at: www.cdc.gov/physicalactivity/data/facts.html (last updated May 23, 2014).]  [15:  	Centers for Disease Control and Prevention. Physical Activity and the Health of Young People. Available at: www.cdc.gov/healthyyouth/physicalactivity/facts.htm (last updated October 7, 2014).]  [16:  	Department of Health and Human Services. Physical Activity Guidelines for Americans. President’s Council on Sports, Fitness, and Nutrition, 2008. Available at: www.fitness.gov/be-active/physical-activity-guidelines-for-americans/. ]  [17:  	Ladabaum U, Mannalithara A, Myer PA, et. al. “Obesity, Abdominal Obesity, Physical Activity, and Caloric Intake in US Adults: 1988 to 2010.” The American Journal of Medicine, 127(8): 717-727.e12, 2014. Available at: www.amjmed.com/article/S0002-9343(14)00191-0/abstract. ]  [18:  	Bidwell AJ, Fairchild TJ, Wang, L, et al. “Effect of Increased Physical Activity on Fructose-Induced Glycemic Response in Healthy Individuals.” European Journal of Clinical Nutrition, 68(9):1048-54, 2014; Bidwell AJ, Fairchild TJ, Redmond J, et al. “Physical Activity Offsets the Negative Effects of a High-Fructose Diet.” Medicine and Science in Sports and Exercise, 46(11): 2091-98, 2014. ] 


Overweight children and adults are at greater risk for numerous adverse health consequences, including type 2 diabetes, heart disease, stroke, high blood pressure, high cholesterol, certain cancers, asthma, low self-esteem, depression, and other debilitating diseases.[endnoteRef:19]  [19:  	US Department of Health and Human Services, Office of the Surgeon General. The Surgeon General’s Call to Action to Prevent and Decrease Overweight and Obesity. 2001. Available at: www.ncbi.nlm.nih.gov/books/NBK44206/.] 


Consumption of Sugar-Sweetened Beverages
Sugar-sweetened beverages (SSBs) are beverages that contain added caloric sweeteners (of any kind) and include sweetened fruit juices, fruit drinks,[endnoteRef:20] carbonated sodas, sports drinks, energy drinks, and flavored milks.[endnoteRef:21] Between 1977 and 2001, calorie intake from SSBs increased 135 percent for all age groups.[endnoteRef:22] While overall SSB consumption has decreased in recent years, particularly among children and adolescents,[endnoteRef:23] consumption rates remain high. On any given day, roughly half of the American population over age two drinks at least one SSB, and 25 percent consume at least 200 calories from SSBs.[endnoteRef:24] One study by the Centers for Disease Control and Prevention found that 63 percent of high school students report consuming at least one SSB daily.[endnoteRef:25] In another study, 81 percent of children ages six to 11 consumed at least one SSB on the surveyed day.[endnoteRef:26]  [20:  	Fruit drinks are beverages that are fruit-flavored, but are not 100% fruit juice. These beverages may or may not contain fruit juice.]  [21:  	Centers for Disease Control and Prevention. The CDC Guide to Strategies for Reducing the Consumption of Sugar-Sweetened Beverages. 2010, p.4. Available at: www.cdph.ca.gov/SiteCollectionDocuments/StratstoReduce_Sugar_Sweetened_Bevs.pdf. This is a comprehensive definition of SSBs. Research studies use a variety of different definitions. For example, some research excludes flavored milk, some research looks only at soda, and some research includes 100% fruit juice because of its naturally occurring high-sugar levels.  ]  [22:  	Nielsen SJ and Popkin BM. “Changes in Beverage Intake Between 1977 and 2001.” American Journal of Preventive Medicine, 27(3): 205-210, 205, 2004. Available at: www.cpc.unc.edu/projects/nutrans/publications/Beverage%20trends-BP-Samara%202004.pdf.]  [23: 	Han E and Powell LM. “Consumption Patterns of Sugar-Sweetened Beverages in the United States.” Journal of the Academy of Nutrition and Dietetics, 113 (1): 43-53, 2013. Available at: www.ncbi.nlm.nih.gov/pubmed/23260723. ]  [24:  	Ogden CL, Kit BK, Carroll MD, et al. Consumption of Sugar Drinks in the United States, 2005-2008. National Center for Health Statistics Data Brief, No. 71, 2011, p. 5. Available at: www.cdc.gov/nchs/data/databriefs/db71.htm. ]  [25:  	Brener ND, Merlo C, Eaton D, et al. “Beverage Consumption Among High School Students --- United States, 2010.” Morbidity & Mortality Weekly Report, 60(23): 778-780, 779, 2011. Available at: www.cdc.gov/mmwr/preview/mmwrhtml/mm6023a2.htm?s_cid=mm6023a2_w. ]  [26:  	Wang YC, Bleich SN, and Gortmaker SL. “Increasing Caloric Contribution from Sugar-Sweetened Beverages and 100% Fruit Juices Among US Children and Adolescents, 1988-2004.” Pediatrics, 121: e1604-1614, e1607, 2008. Available at: http://pediatrics.aappublications.org/content/121/6/e1604.short.] 


The most common SSBs consumed by children and adolescents are fruit drinks and non-diet carbonated soft drinks.[endnoteRef:27] Disparities in obesity rates by income and race/ethnicity are mirrored in SSB consumption patterns. African-Americans and Mexican-Americans report consuming more SSB calories than white people for both sexes and most age groups.[endnoteRef:28]  [27:  	Lasater G, Piernas C, and Popkin BM. “Beverage Patterns and Trends Among School-Aged Children in the US, 1989-2008.” Nutrition Journal, 10:103, 2011. Available at: www.ncbi.nlm.nih.gov/pmc/articles/PMC3196913/. ]  [28:  	United States Department of Agriculture. Materials from the Sixth Meeting of the 2010 Dietary Guidelines Advisory Committee, Additional Resources, Charts and Tables: Energy From Sugar-Sweetened Beverages. Center for Nutrition Policy and Promotion, 2010. Available at: http://origin.www.cnpp.usda.gov/DGAs2010-Meeting6.htm. See also, Kumanyika S, Grier SA, Lancaster K, et al. Impact of Sugar-Sweetened Beverage Consumption on Black Americans’ Health. African American Collaborative Obesity Research Network, Research Brief, 2011. Available at: www.aacorn.org/uploads/files/AACORNSSBBrief2011.pdf; Taveras EM, Gilman, MW, Kleinman K, et al. “Racial/Ethnic Differences in Early-Life Risk Factors for Childhood Obesity.” Pediatrics, 125(4), 686-695, 691, 2010. Available at: http://pediatrics.aappublications.org/content/125/4/686.full.pdf+html. ] 


Close to 50 percent of SSB calories consumed by all ages are consumed outside the home. Of the SSBs consumed outside the home, 43 percent are purchased in stores, about 36 percent are purchased in restaurants (including fast food restaurants), and about 20 percent are purchased at places like vending machines, street vendors, and cafeterias.[endnoteRef:29] SSBs are sold by a wide variety of retail establishments – not just by food retailers. One survey of more than one thousand retail stores in the United States whose primary merchandise was not food found that 20 percent sold SSBs, often within arm’s reach of the cash register.[endnoteRef:30],[endnoteRef:31] [29:  	Ogden CL, Kit BK, Carroll MD, et al., supra note 4, at 4. See also, Ervin RB and Ogden CL. Consumption of Added Sugars Among U.S. Adults, 2005-2010. National Center for Health Statistics Data Brief, No. 71, 2011, p. 5. Available at: www.cdc.gov/nchs/data/databriefs/db122.htm. ]  [30:  	Farley TA, Baker ET, Futrell L, et al. “The Ubiquity of Energy-Dense Snack Foods: A National Multicity Study.” American Journal of Public Health, 100(2): 306-311, 308, 2009. Available at: www.ncbi.nlm.nih.gov/pmc/articles/PMC2804650/pdf/306.pdf. ]  [31:  	SSBs are ubiquitous even in retail establishments whose purpose is to promote health and wellbeing. A survey of pharmacies in Minneapolis found that 60 percent sold food or beverages, including SSBs within 10 feet of the register, and carried, on average, nearly four different kinds of SSBs. See Whitehouse A, Simon A, French SA, et al. “Availability of Snacks, Candy, and Beverages in Hospital, Community Clinic and Commercial Pharmacies.” Public Health Nutrition, 15(6): 1117-23, 2012. Available at: http://journals.cambridge.org/action/displayAbstract?fromPage=online&aid=8564212.] 


Although children and adolescents have lower out-of-home SSB consumption rates than adults, as much as 45 percent of the calories from SSBs and fruit juices consumed by youth are consumed outside the home.[endnoteRef:32] Adolescents who live near food retailers are more likely to purchase and consume SSBs daily.[endnoteRef:33] This association holds true for a variety of retailers, including convenience stores, grocery stores, and restaurants (including fast food restaurants).[endnoteRef:34] Adolescents often make these purchases before and after school, both alone and while with friends.[endnoteRef:35] Young adolescents are buying and consuming SSBs, too. A study of fourth through sixth grade students who shopped at corner stores before and after school found in a Philadelphia neighborhood that SSBs accounted for over 88 percent of all beverage purchases.[endnoteRef:36]  [32:  	Wang YC, Bleich SN, and Gortmaker SL, supra note 26, at e1609-e1610.]  [33:  	Hearst MO, Pasch KE, and Laska MN. “Urban v. Suburban Perceptions of the Neighbourhood Food Environment As Correlates of Adolescent Food Purchasing.” Public Health Nutrition, 15(2): 299-306, 303, 2011. Available at: http://journals.cambridge.org/download.php?file=%2FPHN%2FPHN15_02%2FS1368980011002114a.pdf&code=ad28a70ee5f5be9f50aadfcbedad50cd. ]  [34:  	Laska MN, Hearst MO, Forsyth A, et al. “Neighbourhood Food Environments: Are They Associated With Adolescent Dietary Intake, Food Purchases and Weight Status?” Public Health Nutrition, 13(11): 1757-1763, 2010. Available at: www.ncbi.nlm.nih.gov/pmc/articles/PMC3119051/. ]  [35:  	He M, Tucker P, Gilliland J, et al. “The Influence of Local Food Environments on Adolescents’ Food Purchasing Behaviors.” International Journal of Environmental Research and Public Health, 9(4): 1458-1471, 1463, 2012. Available at: www.mdpi.com/1660-4601/9/4/1458. ]  [36:  	Borradaile KE, Sherman S, Vander Veur SS, et al. “Snacking in Children: The Role of Urban Corner Stores.” Pediatrics, 124(5): 1293-1298, 1296-1297, 2009. Available at: http://pediatrics.aappublications.org/content/124/5/1293.short. ] 


While a range of dietary factors may contribute to obesity, the growing body of evidence shows that the SSBs have become a significant portion of an individual’s calorie intake and daily diet. 

The Role of Sugar-Sweetened Beverages in Obesity
Scientific research linking obesity and sugar-sweetened beverages has emerged over the last decade. Although the majority of studies report a link between the consumption of SSBs and obesity, some studies have found no link between SSB consumption and obesity. As new research continues to emerge, public health professionals must be prepared to consider the most recent scientific findings and adapt policy strategies accordingly.

[bookmark: _Ref350953631]SSBs have contributed significantly to the increase in calorie intake over the past three decades.[endnoteRef:37] Although the majority (59%) of the added sugar calories in the diets of children and adolescents come from foods,[endnoteRef:38] SSBs are the single leading source of added sugar in the diets of children, adolescents and adults.[endnoteRef:39] SSBs don’t cause a feeling of satiety (and are therefore consumed in addition to, not in place of, other calories) and often lack any nutritional value.[endnoteRef:40] [37:  	Nielsen et al., supra note 13. See also Duffey KJ and Popkin BM. “Shifts in Patterns and Consumption of Beverages Between 1965 and 2002.” Obesity, 15(11): 2739-2747, 2007. Available at: http://onlinelibrary.wiley.com/doi/10.1038/oby.2007.326/pdf; Finkelstein et al., supra note 12; Nielsen SJ and Popkin BM. “Changes in Beverage Intake Between 1977 and 2001.” American Journal of Preventive Medicine, 27(3): 205-210, 205, 2004. Available at: www.cpc.unc.edu/projects/nutrans/publications/Beverage%20trends-BP-Samara%202004.pdf.]  [38: 38 	Ervin RB, Kit BK, Carroll MD, and Ogden CL. Consumption of Added Sugar Among U.S. Children and Adolescents, 2005–2008. National Center for Health Statistics Data Brief, No. 87, 2012. Available at: www.cdc.gov/nchs/data/databriefs/db87.pdf. ]  [39:  	Reedy J and Krebs-Smith SM. “Dietary Sources of Energy, Solid Fats, and Added Sugars Among Children and Adolescents in the United States.” Journal of the American Dietetic Association, 110(10): 1477-1484. Available at: www.ncbi.nlm.nih.gov/pmc/articles/PMC3428130/. ]  [40:  	Johnson RK, Appel, LJ, Brands, M, et al. “Dietary Sugars Intake and Cardiovascular Health: A Scientific Statement from the American Heart Association.” Circulation, 120: 1011-1020, 2009. Available at: http://my.americanheart.org/professional/General/Dietary-Sugars-Intake-and-Cardiovascular-Health_UCM_423953_Article.jsp. ] 


[bookmark: _Ref350501896][bookmark: _Ref348618338]Research has consistently found that SSB consumption is associated with long-term weight gain and increased obesity rates among adults, children, and adolescents.[endnoteRef:41],[endnoteRef:42],[endnoteRef:43],[endnoteRef:44] The converse is also true: intervention research suggests that reductions in SSB consumption are significantly associated with weight loss.[endnoteRef:45],[endnoteRef:46] Associations between soda consumption and overweight have been found in children as young as two years old; one study found that a two-year-old who consumed at least one soda a day had a threefold greater chance of being overweight than a toddler who consumed no soda.[endnoteRef:47]  [41:  	Woodward-Lopez G, Kao J, and Ritchie L. “To What Extent Have Sweetened Beverages Contributed to the Obesity Epidemic?” Public Health Nutrition, 14(3): 499-509, 502-503, 2010. Available at: http://journals.cambridge.org/action/displayAbstract?fromPage=online&aid=8093645. ]  [42:  	Malik VS, Schulze MB, and Hu FB. “Intake of Sugar-Sweetened Beverages and Weight Gain: A Systematic Review.” American Journal of Clinical Nutrition, 84(2): 274-288, 274, 2006. Available at: http://ajcn.nutrition.org/content/84/2/274.short. ]  [43:  	Vartanian LR, Schwartz MB, and Brownell KD. “Effects of Soft Drink Consumption on Nutrition and Health: A Systematic Review and Meta-Analysis.” American Journal of Public Health, 97(4): 667-675, 667, 2007. Available at: http://ajph.aphapublications.org/doi/abs/10.2105/AJPH.2005.083782. ]  [44:  	Pereira MA. “The Possible Role of Sugar-Sweetened Beverages in Obesity Etiology: A Review of the Evidence.” International Journal of Obesity, 30: S28-S36, 2006. Available at: www.nature.com/ijo/journal/v30/n3s/pdf/0803489a.pdf.]  [45:  	Chen L, Appel LJ, Loria C, et al. “Reduction in Consumption of Sugar-Sweetened Beverages Is Associated with Weight Loss: the PREMIER Trial.” American Journal of Clinical Nutrition, 89(5): 1299-1306, 2009. Available at: http://ajcn.nutrition.org/content/89/5/1299.full.pdf+html. See also Woodward-Lopez G, Kao J, and Ritchie L., supra note37, at 503-504.]  [46:  	Ebbeling CB, Feldman, HA, Osganian SK, et al. “Effects of Decreasing Sugar-Sweetened Beverage Consumption on Body Weight in Adolescents: A Randomized, Controlled Pilot Study.” Pediatrics, 117(3): 673-680, 677, 2006. Available at: www.pediatricsdigest.mobi/content/117/3/673.full.pdf+html  ]  [47:  	Warner ML, Harley K, Bradman A, et al. “Soda Consumption and Overweight Status of 2-Year-Old Mexican-American Children in California.” Obesity, 14(11): 1966-1974, 1971, 2006. Available at: http://onlinelibrary.wiley.com/doi/10.1038/oby.2006.230/full. ] 



[bookmark: _Ref346113720][bookmark: _Ref346113957]Among adults specifically, SSB consumption consistently correlates with an increased risk of chronic diseases such as diabetes,[endnoteRef:48],[endnoteRef:49],[endnoteRef:50],[endnoteRef:51],[endnoteRef:52] metabolic syndrome,[endnoteRef:53] and heart disease.[endnoteRef:54],[endnoteRef:55] Diet intervention studies have shown that increasing consumption of sugar-sweetened beverages in otherwise healthy adults increases their risk for cardiovascular disease and diabetes in as little as two weeks.[endnoteRef:56] A study of youth with type 1diabetes found that increased consumption of sugar-sweetened beverages correlated with increased risk of developing cardiovascular disease.[endnoteRef:57] SSB consumption in children is also associated with dental caries,[endnoteRef:58],[endnoteRef:59] asthma,[endnoteRef:60] decreased milk consumption,[endnoteRef:61],[endnoteRef:62],[endnoteRef:63] and inadequate intake of nutrients, including calcium, iron, folate, magnesium, and vitamin A.[endnoteRef:64],[endnoteRef:65],[endnoteRef:66],[endnoteRef:67]  [48:  	Schulze MB, Manson JE, Ludwig DS, et al. “Sugar-Sweetened Beverages, Weight Gain, and Incidence of Type 2 Diabetes in Young and Middle-Aged Women.” Journal of the American Medical Association, 292(8): 927-934, 931-932, 2004. Available at: http://jama.jamanetwork.com/article.aspx?articleid=199317#qundefined. ]  [49:  	Malik VS, Popkin BM, Bray GA, et al. “Sugar-Sweetened Beverages and Risk of Metabolic Syndrome and Type 2 Diabetes.” Diabetes Care, 33(11): 2477-2483, 2480-2481, 2010. Available at: http://care.diabetesjournals.org/content/33/11/2477.short. ]  [50:  	Palmer JR, Boggs DA, Krishnan S, et al. “Sugar-Sweetened Beverages and Incidence of Type 2 Diabetes Mellitus in African American Women.” Archives of Internal Medicine, 168(14): 1487-1492, 2008. Available at: http://archinte.jamanetwork.com/article.aspx?articleid=414389.]  [51: 51 	Hu FB and Malik VS. “Sugar-Sweetened Beverages and Risk of Obesity and Type 2 Diabetes: Epidemiologic Evidence.” Physiology & Behavior, 100(1): 47-54, 2010.]  [52:  	de Koning L, Malik VS, Rimm EB, et al., “Sugar-Sweetened and Artificially Sweetened Beverage Consumption and Risk of Type 2 Diabetes in Men.” The American Journal of Clinical Nutrition, 93(6): 1321-1327, 2011. Available at: http://ajcn.nutrition.org/content/93/6/1321.short.]  [53:  	Malik VS, Popkin BM, Bray GA, et al. “Sugar-Sweetened Beverages and Risk of Metabolic Syndrome and Type 2 Diabetes.” Diabetes Care, 33(11): 2477-2483, 2480-2481, 2010. Available at: http://care.diabetesjournals.org/content/33/11/2477.short.]  [54:  	Fung TT, Malik V, Rexrode KM, et al. “Sweetened Beverage Consumption and Risk of Coronary Heart Disease in Women.” American Journal of Clinical Nutrition, 89(4): 1037-1042, 1039, 2009. Available at: http://ajcn.nutrition.org/content/89/4/1037.short. ]  [55:  	de Koning L, Malik VS, Kellogg MD, et al. “Sweetened Beverage Consumption, Incident Coronary Heart Disease, and Biomarkers of Risk in Men.” Circulation, 125(14): 1735-1741, 2012. Available at: http://circ.ahajournals.org/content/125/14/1735.short.]  [56:  	Aeberli I, Hochuli M, Gerber PA,et al. . “Moderate Amounts of Fructose Consumption Impair Insulin Sensitivity in Healthy Young Men: a Randomized Controlled Trial.” Diabetes Care,36(1):150-6, 2013. Available at: www.ncbi.nlm.nih.gov/pubmed/22933433; Maersk M, Belza A, Stødkilde-Jørgensen H, et al. “Sucrose-Sweetened Beverages Increase Fat Storage in the Liver, Muscle, and Visceral Fat Depot: a 6-mo Randomized Intervention Study.” American Journal of Clinical Nutrition, 95(2): 283-9, 2012. Available at: www.ncbi.nlm.nih.gov/pubmed/22205311; Stanhope KL, Schwarz JM, Keim NL et al. “Consuming Fructose-Sweetened, not Glucose-Sweetened, Beverages Increases Visceral Adiposity and Lipids and Decreases Insulin Sensitivity in Overweight/Obese Humans.” Journal of Clinical Investigation, 119(5): 1322-1334, 2009. Available at: www.ncbi.nlm.nih.gov/pubmed/19381015; Stanhope KL, Griffen SC, Bair BR, et al . “Twenty-Four-Hour Endocrine and Metabolic Profiles Following Consumption of High-Fructose Corn Syrup-, Sucrose-,Fructose-, and Glucose-Sweetened Beverages with Meals.” American Journal of Clinical Nutrition, 87(5): 1194-1203, 2008. Available at: www.ncbi.nlm.nih.gov/pubmed/18469239; Stanhope KL and Havel PJ. “Endocrine and Metabolic Effects of Consuming Beverages Sweetened with Fructose, Glucose, Sucrose, or High-Fructose Corn Syrup.” American Journal of Clinical Nutrition, 88(6): 1733S-1737S, 2008. Available at: www.ncbi.nlm.nih.gov/pubmed/19064538. ]  [57:  	Bortsov AV, Liese AD, Bell RA, et al. “Sugar-Sweetened and Diet Beverage Consumption Is Associated with Cardiovascular Risk Factor Profile in Youth with Type 1 Diabetes.” Acta Diabetologica, 48(4): 275-282, 2011. Abstract available at: www.ncbi.nlm.nih.gov/pubmed/21249401.]  [58:  	Marshall TA, Levy SM, Broffitt B, et al. “Dental Caries and Beverage Consumption in Young Children.” Pediatrics, 112(3): e184-e191, 2003. Available at: http://pediatrics.aappublications.org/content/112/3/e184.full.pdf+html. ]  [59:  	Sohn W, Burt BA, and Sowers MR. “Carbonated Soft Drinks and Dental Caries in the Primary Dentition.” Journal of Dental Research, 85(3): 262-266, 2006. Available at: http://intl-jdr.sagepub.com/content/85/3/262.full.]  [60:  	Park S, Blanck HM, Sherry B, et al. “Regular-Soda Intake Independent of Weight Status Is Associated with Asthma Among US High School Students.” Journal of the Academy of Nutrition and Dietetics, 113: 106-111, 109, 2013. Available at: www.ncbi.nlm.nih.gov/pubmed/23260727; See also Wickens K, Barry D, Friezema A, et al. “Fast Foods – Are They A Risk Factor for Asthma? Allergy, 60(12): 1537-1541, 1539, 2005. Available at: http://onlinelibrary.wiley.com/doi/10.1111/j.1398-9995.2005.00945.x/pdf.]  [61:  	Blum JW, Jacobsen DJ, and Donnelly JE. “Beverage Consumption Patterns in Elementary School Aged Children Across a Two-Year Period.” Journal of the American College of Nutrition, 24(2): 93-98, 2005. Available at: www.ncbi.nlm.nih.gov/pubmed/15798075 ]  [62:  	Harnack L, Stang J, and Story M.. “Soft Drink Consumption Among US Children and Adolescents: Nutritional Consequences.” Journal of the American Dietetic Association, 99(4): 436-41, 1999. Abstract available at: www.ncbi.nlm.nih.gov/pubmed/10207395. ]  [63:  	Guenther PM. “Beverages in the Diets of American Teenagers.” Journal of the American Dietetic Association, 86(4): 493-499, 1986. Abstract available at: www.ncbi.nlm.nih.gov/pubmed/3958400. ]  [64:  	Ballew C, Kuester S, and Gillespie C. “Beverage Choices Affect Adequacy of Children’s Nutrient Intakes.” Archives of Pediatrics and Adolescent Medicine, 154(11): 1148-1152, 2000. Available at: http://archpedi.jamanetwork.com/article.aspx?articleid=352051.]  [65:  	Kranz S, Smiciklas-Wright H, Siega-Riz AM, et al. “Adverse Effects of High Added Sugar Consumption on Dietary Intake in American Preschoolers.” Journal of Pediatrics, 146(1): 105-111, 2005. Abstract available at: www.ncbi.nlm.nih.gov/pubmed/15644832.]  [66:  	Kant AK. “Consumption of Energy-Dense, Nutrient-Poor Foods by Adult Americans: Nutritional and Health Implications. The Third National Health and Nutrition Examination Survey, 1988-1994.” American Journal of Clinical Nutrition, 72(4): 929-936, 2000. Available at: http://ajcn.nutrition.org/content/72/4/929.full.pdf+html. ]  [67:  	Marshall TA, Eichenberger Gilmore JM, Broffitt B, et al., “Diet Quality in Young Children Is Influenced by Beverage Consumption.” Journal of the American College of Nutrition, 24(1): 65-75, 2005. Available at: www.ncbi.nlm.nih.gov/pubmed/15670987. ] 


A small number of published studies have reported no statistically significant association between SSB consumption and adverse health outcomes. For example, a meta-analysis of 12 studies of SSB consumption and weight gain among children and adolescents found no significant association.[endnoteRef:68] Similarly, a risk analysis found no relationship between BMI and consumption of soda sold in vending machines in schools.[endnoteRef:69] Two studies analyzing different federal data sets also reported no negative association between SSB consumption (specifically soda) and calcium intake.[endnoteRef:70],[endnoteRef:71] Much of the published research reporting no adverse effect of SSB consumption on nutrition and health – including the studies cited herein—is funded by the beverage industry. Studies examining the effect of funding source on reported findings has found potential biases in conclusions reached.[endnoteRef:72] For example, one systematic literature review found that studies funded by the food industry were five times more likely to find no association between SSB consumption and weight gain or obesity.[endnoteRef:73] While the weight of the current research reports a significant association between SSB consumption and negative health effects, this research is part of an emerging area of science.  [68:  	Forshee RA, Anderson PA, and Storey ML. “Sugar-Sweetened Beverages and Body Mass Index in Children and Adolescents: A Meta-Analysis.” American Journal of Clinical Nutrition, 87(6): 1662-1671, 1669, 2008. Available at: http://ajcn.nutrition.org/content/87/6/1662.full.pdf+html (with erratum). ]  [69:  	Forshee RA, Storey ML, and Ginevan ME. “A Risk Analysis Model of the Relationship Between Beverage Consumption from School Vending Machines and Risk of Adolescent Overweight.” Risk Analysis, 25(5): 1121-35, 2005. Available at: www.ncbi.nlm.nih.gov/pubmed/16297219. ]  [70:  	Forshee RA, Anderson PA and Storey ML. “Changes in Calcium Intake and Association with Beverage Consumption and Demographics: Comparing Data from CSFII 1994-1996, 1998 and NHANES 1999-2002.” Journal of the American College of Nutrition, 25(2): 108-116, 2006. Available at: www.ncbi.nlm.nih.gov/pubmed/16582026. ]  [71:  	Storey ML, Forshee RA, and Anderson PA. “Associations of Adequate Intake of Calcium with Diet, Beverage Consumption, and Demographic Characteristics among Children and Adolescents.” Journal of the American College of Nutrition, 23(1): 18-33, 2004. Available at: www.ncbi.nlm.nih.gov/pubmed/14963050. ]  [72:  	See Vartanian LR, Schwartz MB, and Brownell KD, supra note 43 (finding that “studies funded by the food industry reported significantly smaller effects [of soft drink consumption on nutrition and health] than did non-industry funded studies”). See also Lesser L, Ebbeling CB, Goozner M, et al. “Relationship Between Funding Source and Conclusion Among Nutrition-Related Scientific Articles.” PLoS Medicine, 4(1): e5, 2007. (Finding that “industry funding of nutrition-related scientific articles may bias conclusions in favor of sponsors’ products, with potentially significant implications for public health.”) Available at: www.plosmedicine.org/article/info%3Adoi%2F10.1371%2Fjournal.pmed.0040005.  ]  [73: 	See Bes-Rastrollo M, Schulze MB, Ruiz-Canela M, et al. "Financial Conflicts of Interest and Reporting Bias Regarding the Association between Sugar-Sweetened Beverages and Weight Gain: A Systematic Review of Systematic Reviews." PLoS medicine 10(12): e1001578, 2013 (finding “Financial conflicts of interest may bias conclusions from SRs on SSB consumption and weight gain or obesity”). Available at: www.plosmedicine.org/article/info%3Adoi%2F10.1371%2Fjournal.pmed.1001578. ] 


As set forth above, many factors contribute to the obesity epidemic, including lack of physical activity, poor overall diet, and consumption of SSBs. No single solution can address all of these factors at once. However, because the current weight of evidence suggests that SSB consumption contributes to high rates of diabetes and other chronic diseases, as well as overweight and obesity among all age groups, policy and programmatic solutions that reduce SSB consumption are potential strategies to address these pressing issues. 

Requiring a Safety Warning to Educate Consumers
[bookmark: _GoBack]As noted above, a collection of strategies is necessary to reduce SSB consumption and address health problems associated with SSB consumption. As part of a multipronged effort to reduce obesity and chronic disease, many communities are exploring a range of approaches to reduce SSB consumption. These approaches include creating health education campaigns, organizing wellness initiatives, limiting sales of SSBs on government property, restricting sales of SSBs in schools, taxing SSB sales, and retail-based strategies such as limiting SSB portion sizes. A discussion of the variety of approaches to restricting SSB consumption can be found on our website at: www.changelabsolutions.org/publications/SSB-playbook. 

A policy requiring a safety warning on SSB containers and packaging would alert consumers of the health effects of sugary drinks. It would also complement other programs and policies by providing consumers with information to make informed choices. The safety warning would be visible to consumers when they are deciding whether to purchase a SSB and would therefore help them consider the health effects associated with consuming these beverages.

Public Awareness of the Health Impacts of Consuming Sugar-Sweetened Beverages
There is very little published research about public awareness of the negative health effects of consuming SSBs. One national study found that 91 percent of respondents knew that frequent SSB consumption increases the risk of obesity.[endnoteRef:74] However, that same study found that fewer respondents knew that obesity is related to diabetes, heart disease, asthma, hypertension, and cancer.[endnoteRef:75] Another survey found that knowledge about the connection between SSB consumption and weight gain varies significantly by race/ethnicity, education, and income; the survey determined that women, non-Hispanic whites, college graduates, and those with higher incomes have the most comprehensive knowledge of this connection.[endnoteRef:76]  [74:  	Rivard C, Smith D, McCann SE, et al., “Taxing Sugar-Sweetened Beverages: a Survey of Knowledge, Attitudes and Behaviours.” Public Health Nutrition, 15(8): 1355-1361, 2012. Available at: www.ncbi.nlm.nih.gov/pubmed/22269063.]  [75:  	Id.]  [76:  	Park S, Onufrak S, Sherry B, et al. “The Relationship between Health-Related Knowledge and Sugar-Sweetened Beverage Intake among US Adults.” Journal of the Academy of Nutrition and Dietetics, 114(7): 1059-1066, 2014. Available at: www.ncbi.nlm.nih.gov/pubmed/24360502. ] 


Research suggests that health knowledge can influence SSB consumption. For example, one study found a negative association between knowledge of daily calorie intake recommendations and SSBs consumed.[endnoteRef:77] Another study found that health literacy successfully predicts SSB consumption.[endnoteRef:78] A more recent study found that when participants were provided with an effective way to understand the amount of sugar in a SSB (e.g., with sugar cubes as a visual representation rather than sugar just listed in grams), they found SSBs less appealing and were less likely to choose to drink a SSB.[endnoteRef:79]  [77:  	Gase LN,Robles B, Barragan NC, et al. “Relationship Between Nutritional Knowledge and the Amount of Sugar-Sweetened Beverages Consumed in Los Angeles County.” Health Education and Behavior, 41(4): 431-439, 2014. Available at: www.ncbi.nlm.nih.gov/pubmed/24717193. ]  [78:  	Zoellner J, You W, Connell C, et al. “Health Literacy is Associated with Healthy Eating Index Scores and Sugar-Sweetened Beverage Intake: Findings from the Rural Lower Mississippi Delta.” Journal of the American Dietetic Association, 111(7): 1012-1020, 2011. Available at: www.ncbi.nlm.nih.gov/pubmed/21703379. ]  [79:  	Adams JM, Hart W, Gilmer L, et al. “Concrete Images of the Sugar Content in Sugar-Sweetened Beverages Reduces Attraction to and Selection of These Beverages.” Appetite, 2014. Available at: www.ncbi.nlm.nih.gov/pubmed/25108238. ] 


Public opinion polling suggests that Americans would like to know more about the foods and beverages they consume. A 2012 Associated Press poll found that 79 percent of respondents thought that lack of information about what is in food contributes to high rates of overweight and obesity.[endnoteRef:80] In the same poll, 83 percent of respondents favored government policies that provide the public with information about how to make healthy diet choices.[endnoteRef:81] Another poll found that when Americans purchase food or beverages, they look at four elements of food and beverage packaging on average; expiration date, nutrition facts panel, and ingredients list are the most reviewed information.[endnoteRef:82]  [80:  	The Associated Press-NORC Center for Public Affairs Research. Obesity in the United States: Public Perceptions. 2012. Available at: www.apnorc.org/PDFs/Obesity/AP-NORC-Obesity-Topline.pdf. ]  [81:  	Id.]  [82:  	International Food Information Council Foundation. 2014 Food and Health Survey. 2014. Available at: www.foodinsight.org/articles/2014-food-and-health-survey.] 


Efficacy of Health Warning Labels 
Scientific evidence demonstrates that health warnings can increase knowledge of health risks and reduce consumption and use of unhealthy products. Evidence also suggests that signs and labels at point of purchase impact buying behavior. These strategies have been part of successful prevention efforts for products such as tobacco and alcohol; however, it is difficult to measure the effect of the warnings independently of the other policy and programmatic efforts implemented concurrently. Nonetheless, studies indicate that prominent health warnings on the face of cigarette packages can increase health knowledge and perceptions of risk, promote smoking cessation among both youth and adults, and discourage nonsmokers from wanting to smoke.[endnoteRef:83],[endnoteRef:84] Research on alcohol warning labels has shown that pregnant women who drank minimally started drinking less alcohol after seeing a warning label.[endnoteRef:85] Studies on point of purchase programs have shown that signs, posters, and shelf tags encouraging healthier food options have resulted in increased sales of healthy food.[endnoteRef:86],[endnoteRef:87],[endnoteRef:88] There is already evidence that point of purchase health warnings impact SSB purchases: one study of black adolescents in Baltimore found that they were significantly less likely to purchase SSBs after exposure to signs about caloric information.[endnoteRef:89],[endnoteRef:90]  [83:  	Hammond D. “Health Warning Messages on Tobacco Products: a Review.” Tobacco Control, 20:327-337, 2011. Available at: http://tobaccocontrol.bmj.com/content/early/2011/05/23/tc.2010.037630.abstract. ]  [84:  	Cameron LD, Pepper JK, and Brewer NT. “Responses of Young Adults to Graphic Warning Labels for Cigarette Packages.” Tobacco Control, 2013. Available at: www.ncbi.nlm.nih.gov/pubmed/23624558. ]  [85:  	Hankin J, Firestone I, Sloan J, et al. “The Impact of the Alcohol Warning Label on Drinking during Pregnancy.” Journal of Public Policy & Marketing, 12(1):10-18, 1993. Available at: www.jstor.org/stable/30000107.]  [86:  	Sutherland LA, Kaley LA, and Fischer L “Guiding Stars: The Effect of a Nutrition Navigation Program on Consumer Purchases at the Supermarket.” American Journal of Clinical Nutrition 91(4): 1090S-1094S, 2010. Available at: www.ncbi.nlm.nih.gov/pubmed/20147468. ]  [87:  	Sonnenberg L, Gelsomin E, Levy DE, et al. “A Traffic Light Food Labeling Intervention Increases Consumer Awareness of Health and Healthy Choices at the F-purchase.” Preventive Medicine, 57(4): 253-257, 2013. Available at: www.sciencedirect.com/science/article/pii/S0091743513002259. ]  [88:  	Gittelsohn J, Song HJ, Suratkar S, et al. “An Urban Food Store Intervention Positively Affects Food-Related Psychosocial Variables and Food Behaviors.” Health Education & Behavior, 37(3): 390-402, 2010. Available at: http://heb.sagepub.com/content/37/3/390.short.]  [89:  	Bleich SN, Herring BJ, Flagg DD, et al “Reduction in Purchases of Sugar-Sweetened Beverages Among Low-Income Black Adolescents After Exposure to Caloric Information.” American Journal of Public Health, 102(2):329-35, 2012. Available at: www.ncbi.nlm.nih.gov/pubmed/22390447. ]  [90:  	Bleich SN, Barry CL, Gary-Webb TL, Herring BJ. “Reducing Sugar-Sweetened Beverage Consumption by Providing Caloric Information: How Black Adolescents Alter Their Purchases and Whether the Effects Persist.” American Journal of Public Health, online October 16, 2014.] 


The beverage industry and its supporters routinely emphasize consumers’ personal responsibility to make healthy choices. In response to New York City’s proposed rule limiting portion sizes of SSBs to 16 ounces, several retailers publically responded: McDonald’s tweeted, “We trust our customers to make the choices that are best for them”;[endnoteRef:91] the American Beverage Association (ABA) stated, “Individuals are the ones with the power to choose what foods and beverages are right for them”;[endnoteRef:92] and the Center for Consumer Freedom created an ironic flyer that read, “You are too stupid to make good decisions about food and beverages.”[endnoteRef:93] The beverage industry acknowledges that health information is vital for making good personal choices. For example, the ABA released a statement saying they are “helping consumers make appropriate choices by providing easy access to calorie and nutrition information, promoting physical activity and product innovation.”[endnoteRef:94] [91:  	Time. The 140 Moments That Made Twitter Matter. 2013. Available at: http://techland.time.com/2013/11/04/the-140-moments-that-made-twitter-matter/slide/when-mcdonalds-fought-back-against-the-bloomberg-soda-ban/.]  [92:  	American Beverage Association. Choice Lives! 2013. Available at: www.ameribev.org/blog/2013/03/choice-lives/.]  [93:  	The Center for Consumer Freedom. Archives: Print Ads. 2011. Available at: www.consumerfreedom.com/2011/12/you-are-too-stupid/.]  [94:  	American Beverage Association. American Beverage Association Statement on New York State Senate Hearing on Soft Drink Tax. January 22, 2010. Available at: www.ameribev.org/nutrition-science/obesity/news-releases/more/178/.] 


Despite making public statements supporting educated consumer choices, the beverage industry has opposed on-package and point of purchase warnings. For example, California law[endnoteRef:95] requires businesses to post clear warnings where products are sold that are known to the state to cause cancer or reproductive harm. The ABA issued a “Statement of Critical Issues re Proposition 65 Food Warnings” that raised a number of arguments against requiring on-package or shelf warnings for food, citing feasibility and practical concerns. The ABA also brought up the potential economic impact of requiring the warnings and the possibility that the warning might stigmatize foods that could be safely consumed.[endnoteRef:96] [95:  	The Safe Drinking Water and Toxic Enforcement Act of 1986, Cal. Health & Safety Code §§ 25249.5-25249.13]  [96:  	American Beverage Association. Statement of Critical Issues re Proposition 65 Food Warnings. July 3, 2008. Available at: www.p65warnings.ca.gov/prop65/wkgrp/pdf/ABAstate.pdf.] 




More recently, in response to Senate Bill 1000 (which was introduced in the California Senate during the 2014 legislative session and would have required a warning statement on SSB packaging and at the point of sale)[endnoteRef:97], Californians for Food and Beverage Choice (CalBev, an affiliate of the ABA) issued a number of opposition fact sheets, organized lobbying efforts, and testified against the proposed legislation. In its official statement on the proposed law, CalBev cites a number of statistics indicating that the increase in calorie intake for Americans over the past four decades is attributable more to fats, starches, and oils than sugar, and that “calories from soft drinks played an even smaller role in this increase.”[endnoteRef:98] CalBev’s website also cites the “Calories Count” initiative, which was launched in 2010 and through which the beverage industry has voluntarily begun to put clear calorie information on the front of every beverage can and bottle.[endnoteRef:99] [97:  	S.B. 1000, 2013-2014 Reg. Sess. (Cal. 2014) (the warning label proposed in the legislation read: “STATE OF CALIFORNIA SAFETY WARNING: Drinking beverages with added sugar(s) contributes to obesity, diabetes, and tooth decay”). Available at: http://leginfo.legislature.ca.gov/faces/billNavClient.xhtml?bill_id=201320140SB1000. ]  [98:  	Californians for Food and Beverage Choice. CalBev Statement on Proposed California Beverage Labeling Law. February 13, 2014. Available at: www.calbev.org.]  [99:  	To learn more about the “Calories Count” initiative, see www.deliveringchoices.org.] 


There is no consensus regarding what type of on-package or point of purchase information would be most effective to educate consumers and help them make informed choices, and the voluntary efforts by the beverage industry should be monitored and evaluated to determine their effect on purchasing and consumption patterns. Likewise, the type of warning statement contemplated by this Model Legislation, if implemented, must also be monitored and evaluated to determine its efficacy.

Legal Issues
Advocates and public health professionals considering an SSB warning label must be aware of at least two legal issues potentially implicated by a compelled warning label: (1) the impact of the federal Nutrition Labeling and Education Act and (2) protections afforded to commercial speech under the First Amendment to the U.S. Constitution. (Other state and constitutional legal issues must also be analyzed as well, but this Report focuses on these two areas of law, which pose the most significant and complex challenges in the context of this strategy.) 

Federal Food Labeling Laws 
The federal Nutrition Labeling and Education Act (NLEA) gives the U.S. Food and Drug Administration (FDA) authority to require labeling of food products in the United States. It expressly preempts certain state and local requirements related to various aspects of food labeling, including requirements related to the disclosure of allergens, health or nutrient content claims, and nutrition labeling.[endnoteRef:100]  [100:  	Nutrition Labeling and Education Act of 1990. Public Law 101-535, 104 Stat. 2353. State and local governments may enact labeling requirements that are identical to those of the NLEA. ] 


A threshold question in determining whether an SSB warning label requirement might be preempted under the NLEA is whether such a warning constitutes “labeling”; under the NLEA, only “labeling” is preempted. A “label” is defined as both “a display of written, printed, or graphic matter upon the immediate container of any article”[endnoteRef:101] and a “written, printed, or graphic matter (1) upon any article or any of its containers or wrappers, or (2) accompanying such article” (emphasis added).[endnoteRef:102] It is therefore possible that a warning on the shelf near an SSB would also be considered labeling under the NLEA. However, a warning on a product package is more likely to be considered “labeling.” [101:  	21 U.S.C. § 321(k).]  [102:  	21 U.S.C. § 321(m). ] 


Even if a court were to find that an on-package or shelf warning label constitutes “labeling” under the NLEA, federal law only expressly preempts state and local regulations regarding the following:  

 1. Nutrition labeling of food.[endnoteRef:103]  [103:  	21 U.S.C § 343-1(a)(4). ] 

The term “nutrition labeling of food” is not defined by either the NLEA or its implementing regulations. The specific requirements of the FDA regulations governing nutrition labeling suggest that it means the type of quantitative nutrition information required to be disclosed by the NLEA through the Nutrition Facts Panel,[endnoteRef:104] which includes the levels of various nutrients—including calories, fat, protein, carbohydrates, and others—and the percent of the Daily Reference Value for various vitamins.[endnoteRef:105]  [104:  	See 21 C.F.R. § 101.9. ]  [105:  	21 C.F.R. § 101.9(c).] 


2. Nutrient content claims and health claims.[endnoteRef:106]  [106:  	21 U.S.C. § 343-1(a)(5)] 

Though “nutrition labeling of food” appears to include only quantitative information, there are two types of qualitative claims specifically included in the NLEA’s preemption provision: (1) “nutrient content claims” and (2) “health claims.” A nutrient content claim is a “claim that expressly or implicitly characterizes the level of a nutrient of the type required to be in nutrition labeling” under the NLEA (e.g., “high in dietary fiber” or “low in sodium”).[endnoteRef:107] A health claim is “any claim made on the label or in labeling of a food, including a dietary supplement, that expressly or by implication . . . characterizes the relationship of any substance[endnoteRef:108] to a disease or health-related condition” (e.g., “diets high in calcium may reduce the risk of osteoporosis”).[endnoteRef:109] Health claims do not include general dietary guidance, such as statements that “address a role of dietary patterns or of general categories of foods” (e.g., fruits and vegetables).[endnoteRef:110]  [107:  	21 C.F.R. § 101.13.]  [108:  	A “substance” is defined as “a specific food or component of food, regardless of whether the food is in conventional food form or a dietary supplement that includes vitamins, minerals, herbs, or other similar nutritional substances.” 21 C.F.R. § 101.14. ]  [109:  	21 C.F.R. § 101.14. ]  [110:  	US Food and Drug Administration. Label Claims for Conventional Foods and Dietary Supplements. 2013. Available at: www.fda.gov/Food/IngredientsPackagingLabeling/LabelingNutrition/ucm111447.htm. ] 


Whether a statement warning about health risks on SSB packaging or at the point of sale would be preempted by the NLEA depends largely on the content of the warning. A carefully crafted statement that avoids the subjects reserved for federal authority (quantitative nutrition information, positive health claims, and nutrient content claims) stands the best chance of surviving a legal challenge; however, this issue would be resolved by a court of law if the law was challenged. It might be argued that a warning label requirement is a preempted “health claim” if it characterizes the relationship between sugar and diseases and health conditions such as diabetes and obesity. However, the NLEA’s implementing regulations provide a comprehensive list of the only health claims that may be made, and each is a claim relating to positive health outcomes or the reduction of disease risk.[endnoteRef:111] Whether the term “health claim” also encompasses “negative” health claims would ultimately be left to judicial interpretation or additional regulatory guidance from the FDA. [111:  	See 21 C.F.R. §§ 101.70 et seq. ] 


If an SSB safety warning does fall within the scope of NLEA preemption, it might also fall with an exception to preemption. The NLEA explicitly allows state or local requirements “respecting a statement in the labeling of food that provides for a warning concerning the safety of the food or component of the food.”[endnoteRef:112] What constitutes a “warning concerning the safety of the food” is open to some interpretation: the NLEA contains no definition of “safety of the food” nor has the FDA provided interpretive materials on this safety warning exception.  [112:  	Nutrition Labeling and Education Act of 1990 § 6(c)(2). Public Law 101-535, 104 Stat 2353.] 


At least two courts have examined whether specific types of safety warnings were preempted by the NLEA, and both cases were class actions seeking to impose civil liability on food manufacturers under state law. Both cases are trial court decisions and therefore would not be binding on future courts. Mills v. Giant of Maryland involved the lack of a warning about lactose in milk, and the court ruled that lactose intolerance didn’t implicate “safety” concerns.[endnoteRef:113] The other case, In re BPA, concerned the chemical BPA, which can be found in baby formula containers.[endnoteRef:114] That court noted that regulation of BPA fell under the FDA’s jurisdiction, and the FDA had found it safe. Thus, citing Mills, it concluded that there was “no basis upon which to invoke the safety exception to . . . preemption.”[endnoteRef:115] [113:  	441 F. Supp. 2d 104 (D.D.C. 2006). ]  [114:  	In re Bisphenol-A (BPA) Polycarbonate Plastic Products Liability Litigation, 2009 WL 3762965 (W.D. Mo. Nov. 9, 2009). ]  [115:  	Id. at 6. ] 


Given the lack of agency guidance or binding judicial interpretation, it is difficult to predict what types of state-mandated warning labels would be permissible. The legislative history of the NLEA offers some guidance by providing examples of the types of warnings the policymakers contemplated. The law’s drafters believed states should be allowed to adopt laws to protect the safety of their citizens, and they alluded to California’s Proposition 65 when discussing the safety warning exception.[endnoteRef:116] Proposition 65 is California’s Safe Drinking Water and Toxic Enforcement Act, which requires warnings on products—including foods—that contain chemicals determined by the State to cause cancer or birth defects.[endnoteRef:117] The legislative history also suggests that state warnings regarding the possibility of an allergic reaction from a component of a food should not be preempted.[endnoteRef:118] [116:  	See 136 Cong. Rec. H5840 (July 30, 1990) (Statement of Rep. Waxman); Eric F. Greenberg, The Changing Food Label: The Nutrition Labeling and Education Act of 1990, 3 Loy. Consumer L. Rep. 10, 13 (1990). ]  [117:  Safe Drinking Water and Toxic Enforcement Act of 1986, Cal. Health & Safety Code §§ 25249.5-25249.13. ]  [118:  136 Cong. Rec. S16611 (Oct. 24, 1990) (Statement of Sen. Hatch).] 


This Model Legislation would require a warning to alert consumers of the potential dangers of consuming beverages with high amounts of added sugars—namely, the risk of diabetes, obesity, and tooth decay, which have all been linked to SSB consumption through extensive research, as set forth above. 

This Model Legislation is premised on an interpretation of the term “safety” that goes beyond foodborne illness and environmental toxins to include the health effects of consuming excessive amounts of liquid sugar, even if sugar can be consumed safely in small quantities by most people. This interpretation is suggested by not only the legislative history, but also the common meaning of the term “safety.” Ultimately, this issue may only be decided by a court of law or additional guidance from Congress or the FDA.

The First Amendment 
The First Amendment to the U.S. Constitution limits the government’s ability to regulate many types of speech, including the government’s ability to require a corporation or business to “speak” (known as “compelled speech”). Requiring an industry to put a safety warning on products or post a warning on business premises would likely constitute compelled commercial speech that would be subject to a certain amount of First Amendment protection. 

The law regarding compelled commercial speech is somewhat unsettled, and the outcome in a judicial challenge would depend in part on the particular judge considering the case. However, in a legal analysis of a compelled warning statement, the message itself must first be assessed; the content must be factual and not controversial. Although the government generally cannot require a corporation to express an opinion, it can require – within limits –a corporation to convey factual and uncontroversial information on behalf of the government. Because the compelled speech must be factual and uncontroversial, it is important that the substance of the safety warning is grounded in scientific and medical evidence and avoids expressing an opinion. 

When compelled speech is factual and not controversial, the legal test that a court would apply is deferential to legislative determinations; in such cases, the compelled speech must be reasonably related to a legitimate government interest and not overly burdensome for the speaker.[endnoteRef:119]  [119:  	Zauderer v. Office of Disciplinary Council of the Supreme Court of Ohio, 471 U.S. 626 (1985). See also Ibanez v. Florida Dep’t of Business and Prof. Reg., Bd. of Accountancy, 512 U.S. 136 (1994); Milavetz, Gallop & Millavetz, P.A. v. U.S., 559 U.S. 229, 249 (2010). Although the Supreme Court has not applied Zauderer to compelled commercial disclosures when the government interest is something other than preventing consumer deception, lower federal appeals courts have done so including, most recently, the important D.C. Circuit Court of Appeals. E.g., American Meat Inst. v. U.S. Dept. of Agriculture, 2014 WL 3732697 (D.C. Cir. 2014) (and to the extent that the court had used a different approach in applying Zauderer, overruling prior cases including R.J. Reynolds Tobacco Co. v. FDA, 696 F.3d 1205, 1214 (D.C. Cir. 2012)); Int’l Dairy Foods Ass’n v. Boggs, 622 F.3d 628, 664 (6th Cir. 2010); Nat’l Ass’n; N.Y. State Rest. Ass’n v. N.Y. City Bd. of Health, 556 F.3d 114 (2d Cir. 2009); Nat’l Elec. Mfs. Ass’n v. Sorrell, 272 F.3d 104, 113-15 (2d Cir. 2001). Until the Supreme Court decides this issue otherwise, this can be considered the prevailing and accepted trend among lower federal appeals courts.  ] 


Because judicial opinions differ on how the compelled speech doctrine should be applied, it is unclear whether a court would apply this deferential standard (or a stricter standard) if the warning requirement in the Model Legislation were to be challenged. Again, it would likely depend on the particular state in which the Model is implemented. If a court declines to apply the deferential legal test and instead reviews the law under a more exacting standard, the court is more likely to strike down the law. Regardless, the deferential nature of the compelled speech test, in combination with legal precedent allowing the government to require factual health warning labels for a variety of products – from cigarettes to drugs – suggests that the type of warning statement contemplated by this Model Legislation falls within the scope of factually noncontroversial “speech.” 

Conclusion 
The United States faces a growing obesity epidemic that is contributing to chronic diseases such as diabetes, cardiovascular disease, and tooth decay. While there is no single cause for obesity, it is clear that a high calorie diet is a primary cause of obesity, even with physical activity. Research has shown that the consumption of SSBs is a growing part of an individual’s diet, and the high caloric intake from SSBs contributes to obesity and provides little nutritional value. As part of a larger effort, warning label requirements that provide consumers with the information they need to make informed choices can help reduce consumption of unhealthy beverages, reduce calorie intake, and curb development of chronic health conditions. Education has proved to help consumers make informed decisions, and a warning label policy can provide adequate information to educate consumers. Coupled with other policy and program interventions, this policy can form part of a comprehensive diabetes and obesity prevention strategy. 



Model Safety Warning Legislation 

ChangeLab Solutions has developed this Model Legislation Requiring a Safety Warning for Sugar-Sweetened Beverages (“Model Legislation”) to articulate a prevention strategy to enhance consumer awareness of the adverse health effects associated with consumption of sugar-sweetened beverages (SSBs). Although this Model Legislation is designed to increase consumer awareness about the health effects of SSBs, reducing calorie intake will not completely offset the effects of a sedentary lifestyle. Advocates should consider policy approaches to increase physical activity as well as policies to reduce consumption of SSBs.

This Model Legislation would require a warning both on SSB packaging and in businesses at the point where an SSB is ordered or purchased to alert consumers of the link between SSBs and diabetes, obesity, and tooth decay. This Model Legislation focuses on SSBs (rather than food) because of the large body of research demonstrating that SSBs are closely associated with obesity and chronic disease; SSBs can be isolated as a distinct category of discretionary calories that can be targeted and reduced. However, policies aimed at reducing sugar intake through foods must be considered alongside policies to reduce SSB consumption. This Model Legislation includes a textual warning, but advocates may also want to consider a visual warning to complement the text.

Adopting the Model Legislation 
This Model Legislation is intended to be used as a template; the blanks should be completed as prompted and other revisions should be made to fit the enacting state’s particular code. Public health advocates will need to determine where this ordinance fits into the existing state code. In some instances, alternate language is offered or blanks are left open for the language to be customized to fit the needs of a specific state. In other instances, the options are mentioned in annotations (“comments”) following the legal provisions. Much of the language in this Model Legislation reflects policy choices and should be customized and adapted to meet the policy goals of the public health advocates in your state. 

Implementing the Model Legislation 
Several government agencies will likely be involved in implementing and enforcing the requirements of this Model Legislation. The government will be responsible for providing retailer education and outreach, monitoring compliance, enforcing penalties for violations, and evaluating the impact of the regulation on sales and consumption of SSBs. Implementing this program will therefore include deciding which agencies will handle which tasks. Working with all involved agencies early in the policy adoption process will be critical to the success of the policy. Some of the responsibilities mentioned above can be readily handled by various government agencies in the course of implementing and enforcing other laws; others may require the creation of new processes. 

Finally, it is critical to the success of any policy that the responsible agency connect with and educate the affected businesses prior to implementation. The Model Legislation includes educational/outreach components that can be tailored to suit the conditions in your community.



AN ACT TO REQUIRE SAFETY WARNINGS
ON SUGAR-SWEETENED BEVERAGES

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF [_______________]:

SECTION ONE. See APPENDIX A: Findings. 

COMMENT on Findings: Legislation based on this model should include “Findings” of fact that support the purposes of the legislation. The Findings section is part of the ordinance and legislative record, but it usually does not become codified in state statutes. The Findings contain factual information supporting the need for the law – in this case, documenting the health effects of SSB consumption, public awareness of those health effects, and the need for a safety warning for consumer protection. A list of findings supporting this Model Legislation appears in “Appendix A: Findings.” States may select Findings from that list to insert here, along with additional Findings addressing the specific conditions in the particular state. 

SECTION TWO. [State Code] is hereby amended by adding thereto a new chapter to read as follows:

CHAPTER [__]
SUGAR-SWEETENED BEVERAGES SAFETY WARNING ACT

§__-1. Title of chapter. This chapter may be cited as the Sugar-Sweetened Beverages Safety Warning Act.

§__-2. Legislative intent.
It is the intent of the Legislature, by adopting the Sugar-Sweetened Beverages Safety Warning Act, to protect consumers and to promote informed purchasing decisions by requiring a warning about the dangerous health effects of excessive consumption of Sugar-Sweetened Beverages. 

§__-3. Definitions.
As used in this chapter, unless the context clearly requires otherwise:

(__) 	“Beverage Dispensing Machine” means any device that dispenses a Sugar-Sweetened Beverage into an Unsealed Container as a ready-to-drink beverage.

(__) 	“Caloric Sweetener” means any substance containing calories, suitable for human consumption, that humans perceive as sweet, and includes, without limitation, sucrose, fructose, glucose, other sugars, and fruit juice concentrate. “Caloric Sweetener” excludes “Non-Caloric Sweeteners.”
 (__) 	“Container” means any receptacle that is intended or used to hold a Sugar-Sweetened Beverage for individual sale to a consumer, such as a bottle, box, can, cup, glass, or pouch. 
 (__) 	“Department” means [ _____ ], and any agency or Person lawfully designated by the Department to enforce or implement the provisions of this Act. 
 (__) 	“Distribute” means to sell or otherwise provide a product to any Person for resale to a consumer in the ordinary course of business within this state.
 (__) 	“Nonalcoholic Beverage” means any beverage that contains less than one-half of one (.05) percent alcohol per volume.
(__) “Non-Caloric Sweetener” means any substance that contains fewer than five (5) calories per serving, suitable for human consumption, that humans perceive as sweet, and includes, without limitation, aspartame, saccharin, stevia, and sucralose. 
COMMENT on definition of “Non-Caloric Sweetener”: 
The Food and Drug Administration (FDA) regulates the use of terms like “no-calorie” and “calorie free” as nutrient content claims. This definition of “Non-Caloric Sweetener” aligns with the FDA’s definition. (21 C.F.R. 101.60.) For a discussion of calorie content claims, see section 101.60 of the following: www.access.gpo.gov/nara/cfr/waisidx_08/21cfr101_08.html.

(__) 	“Person” means any natural person, partnership, cooperative association, limited liability company, corporation, personal representative, receiver, trustee, assignee, or any other legal entity.
 (__)  “Powder” means any solid mixture of ingredients that contains Caloric Sweetener, which is intended to be used in making, mixing, or compounding a Sugar-Sweetened Beverage by combining the Powder with any one or more other ingredients.
 (__)	“Sale” or “Sell” means any distribution or transfer for a business purpose, whether or not consideration is received. 
(__) 	“Sealed Container” means a Container holding a beverage, which is closed or sealed before a retailer obtains the container for resale.
(__) 	“Sugar-Sweetened Beverage” and “SSB” mean:
COMMENT on definition of “Sugar-Sweetened Beverage”: 
The following definition is very broad and intended to include all beverages containing any amount of added Caloric Sweetener, with specific and limited exceptions. The definition can be tailored to meet state needs; which beverages to include is a policy decision. 

Beverages that fall within this definition will be required to bear the safety warning pursuant to Section (__-4). The content of the safety warning should correlate to the types of beverages required to bear the warning. For example, because the safety warning relates to the dangers of excessive sugar consumption, all beverages with added caloric sweeteners could be required to bear the warning – any exemptions should be carefully considered. Senate Bill 1000, the warning label bill considered by the California Legislature during the 2014 legislative session, defined “SSB” to include only beverages with 75 or more calories per 12 fluid ounces; this limited definition was intended to target higher calorie beverages that have been the subject of the most research. You could tailor this definition similarly in your jurisdiction.

Subparagraph (2) lists some beverages that are exempt from the regulation. Which beverages to exclude is a policy decision; this list of exemptions can be modified at the discretion of policymakers and public health professionals. If a state exempts any other beverages with added sugars, the basis for the additional exemption should be set forth in the legislative findings and made part of the legislative record.

The default definition of Sugar-Sweetened Beverage includes all beverages with any amount of added Caloric Sweetener; it is not necessary to specifically exempt beverages that do not contain added Caloric Sweetener. For example, plain water, coffee, or tea, with no added Caloric Sweetener do not need to be included in the exemption list. On the other hand, if you would like to exempt flavored milk, you would need to include language to effectuate that exemption (see below).

This definition only applies to nonalcoholic beverages, which is defined. As an alternative to the definition included, the term “nonalcoholic beverages” could be defined to mean those beverages that are not subject to taxation under the State’s alcoholic beverage tax, if applicable.

Some states may prefer to include a specific list of beverage types subject to the regulation. For a comprehensive list of the types of beverages that may merit regulation, see Healthy Eating Research’s Recommendations for Healthier Beverages, released in March 2013 and available at: www.rwjf.org/content/dam/farm/reports/issue_briefs/2013/rwjf404852. 

Any Nonalcoholic Beverage, carbonated or noncarbonated, intended for human consumption, which contains any added Caloric Sweetener. 

COMMENT on milk with added Caloric Sweetener:
Some states may wish to exempt milk with added Caloric Sweetener, such as chocolate or strawberry milk, in order to be in line with school policies or for other reasons. 
Many public schools serve these milks to students as part of the National School Lunch program. Under the Healthy, Hunger-Free Kids Act of 2010, the U.S. Department of Agriculture (USDA) updated the meal patterns and nutrition standards for the National School Lunch and School Breakfast Programs, including the fluid milk requirements. The USDA allows school to offer unflavored or flavored fat-free milk and unflavored low-fat (one-percent milk fat or less). [1]
The public health community is divided over whether flavored milk has a net positive impact on health. Research funded by the dairy industry suggests that flavored milk consumption among children is associated with greater calcium intake and lower consumption of other sugar-sweetened beverages, as compared with children who do not drink flavored milk.[2] On the other hand, the Institute of Medicine (IOM) recently found that most Americans, except girls between the ages 9-18, obtain sufficient calcium and vitamin D (both found in milk) from their diets. This same IOM study indicated that more calcium and vitamin D consumption is not necessarily better and cautioned against over-consumption of the nutrients.[3] This guidance, combined with a growing concern about overconsumption of added sugars and calories, leads some in the public health community to argue against encouraging flavored milk consumption, especially among children.
Flavored milks are Sugar-Sweetened Beverages, which are as a whole linked to weight gain and chronic disease. Due to the lack of independent research clearly demonstrating a net positive health impact of flavored milk consumption, this model treats flavored milk as a sugar-sweetened beverage that is subject to the tax. As a matter of policy, you may wish to include an exemption for flavored milk, and if so, consider the following definitions:
“Milk” means any beverage whose principal ingredient by weight is natural liquid milk, which is secreted by an animal and consumed by humans. For purposes of this definition, “milk” includes natural milk concentrate and dehydrated natural milk, whether or not reconstituted.
“Milk substitute” means a plant-based beverage in which the principal ingredients by weight are (i) water and (ii) grains, nuts, legumes, or seeds. For purposes of this definition, “milk substitutes” include but are not limited to soy milk, almond milk, rice milk, coconut milk, hemp milk, oat milk, hazelnut milk, flax milk.
_________
[1] 	See National School Lunch and School Breakfast Program: Nutrition Standards for All Foods Sold in School as Required by the Healthy, Hunger-Free Kids Act of 2010, 78 Fed. Reg. 39068 (Interim Final Rule, June 28, 2013) (to be codified at 7 CFR 210.11).
[2] 	Johnson RK, Frary C, and Wang MQ. “The Nutritional Consequences of Flavored-Milk Consumption by School-Aged Children and Adolescents in the United States.” Journal of the American Dietetic Association, 102(6): 853–856, 2002. 
[3] 	Institute of Medicine, Food and Nutrition Board. Dietary Reference Intakes: Calcium, Vitamin D. Washington DC: National Academies Press, 2010.

Exceptions. "Sugar-Sweetened Beverage” and "SSB" do not include:
A beverage consisting of one hundred (100) percent natural fruit or vegetable juice with no added Caloric Sweetener. For purposes of this paragraph, “natural fruit juice” and “natural vegetable juice” mean the original liquid resulting from the pressing of fruits or vegetables, or the liquid resulting from the dilution of dehydrated or concentrated natural fruit juice or natural vegetable juice;
COMMENT on Juices: 
Whether to exempt diluted juices from regulation is a matter of policy. States should note the following when deciding whether to exempt diluted juice beverages:\
• 	Many diluted juice beverages do not contain any vitamins or minerals that would make the beverage healthier. These beverages use the juice as a Caloric Sweetener.
• 	Diluted juice beverages may contain added Caloric Sweetener in addition to water and other ingredients. If some diluted beverages are exempt, jurisdictions should carefully consider whether diluted juice beverages with Caloric Sweetener should be regulated.[1]
If diluted juice is exempted from regulation, please note that several other sections of this Model Legislation might be affected, and should be amended accordingly (e.g., you might also consider excluding fruit juice concentrate from the definition of Caloric Sweetener.)
______________
[1] See the FDA’s food labeling regulations pertaining to beverages containing fruit or vegetable juice (21 C.F.R. 101.30), available at: www.gpo.gov/fdsys/pkg/CFR-2008-title21-vol1/content-detail.html.

A dietary aid, which means a liquid product manufactured for use as:
An oral nutritional therapy for persons who cannot absorb or metabolize dietary nutrients from food or beverages; 
A source of necessary nutrition used as a result of a medical condition; or
An oral electrolyte solution for infants and children formulated to prevent dehydration due to illness; 
Infant formula; and 
Sweetened medication. 
COMMENT on threshold amount:
Some states may want to exempt lower calorie beverages despite the fact that they contain caloric sweetener, because they are seen as a healthier alternative to higher calorie beverages. 

If your state wants to exempt lower calorie beverages from regulation even though they do contain added Caloric Sweetener, the definition of Sugar-Sweetened Beverage can be amended to exclude beverages that fall under a threshold amount of added Caloric Sweetener. To do so, add the following to this list of exceptions: 
(e) 	Beverages containing less than [___] grams of added Caloric Sweetener per [__] ounces of beverage.

If you decide to include such a threshold exemption, the exact threshold amount is a policy decision for your jurisdiction. A threshold amount of 4.2 grams of added caloric sweetener per 8 ounces would be the equivalent of one teaspoon of white granular sugar per 8 ounces. It is also important to consider practical and administrative issues if you use this exemption: will the businesses in your state be able to administer the policy effectively and efficiently?

(__)  “Syrup” means any liquid mixture of ingredients that contains Caloric Sweetener, which is intended to be used in making, mixing, or compounding a Sugar-Sweetened Beverage by combining the Syrup with any one or more other ingredients.
(__)	“Unsealed Container” means a Container into which a beverage is dispensed or poured at the business premises where the beverage is purchased, and includes, without limitation, glasses, cups, and all Containers for fountain drinks.

§__ - 4. Safety Warning Required for Sealed Containers.

COMMENT: This section requires a safety warning on all SSBs sold in sealed containers, as well as on multipacks and packages of Syrups and Powders. The warning could be preprinted on the container or packaging, or it could be a sticker affixed to the container/package. It is a violation of this section to distribute SSBs, multipacks, Syrups, and Powders without the safety warning, so the onus is on distributors to ensure compliance. However, this section also prohibits retail sales of the products that do not bear the safety warning.

This section establishes mandatory minimum size requirements and the maximum number of characters per inch for the safety warning for SSBs sold in sealed containers. The Department is authorized to adopt regulations to supplement the requirements of this section and to develop new language periodically for a different safety warning (which will be necessary as new research and data emerges on SSBs). When deciding on the extent and type of administrative regulations to leave to the discretion of the enforcing Department, carefully consider the capacity of the Department to adopt regulations in a timely manner.

For SSBs sold in multipacks with additional packaging (such as a 12-pack in a box) and for packages of syrups or powders, the safety warning must be posted on the exterior packaging in addition to each individual container. The exact size and other requirements for the warning statement on multipacks and syrups/powders will be developed by the Department through regulation.

(a)	No Person may Distribute, Sell or offer for Sale a Sugar-Sweetened Beverage in a Sealed Container unless the Container bears the following safety warning and otherwise meets all of the requirements of this section:
“STATE OF [____________] SAFETY WARNING: Drinking beverages with added sugar(s) contributes to obesity, diabetes and tooth decay.”
COMMENT: The language of the safety warning is intended to be consistent with the First Amendment to the U.S. Constitution and the federal Nutrition Labeling and Education Act. It can be tailored by your jurisdiction so long as: (1) the language of the warning does not duplicate the nutrition labeling information required by the federal Nutrition Labeling and Education Act, and (2) the language is firmly grounded in scientific evidence regarding the health effects of SSBs. Both of these requirements are legally important. (Refer to the “Legal Issues” section of the Introduction for additional discussion of the legal issues implicated by the safety warning.)

(b)	 The safety warning required by this section shall be prominently displayed and readily legible under normal conditions, separate and apart from all other information, and shall be on a contrasting background. 
 (c) The first five words of the statement required by this section, (“STATE OF [_____] SAFETY WARNING,”) shall appear in capital letters and the entire statement shall appear in bold type. 
(d) Size of type and number of characters. The warning statement required by this section shall appear in a font size and using a maximum number of characters (i.e., letters, numbers, marks) per inch, as follows: 
(1)	For Containers [eight (8)] fluid ounces or less, the safety warning shall be in script, type, or printing not smaller than [one (1)] millimeter, and there shall be no more than [forty (40)] characters per inch;
(2)	For Containers of more than [eight (8)] fluid ounces and less than [one (1) or two (2)] liters, the safety warning shall be in script, type, or printing not smaller than [two (2)] millimeters, and there shall be no more than [twenty-five (25)] characters per inch;
(3)	For Containers of [one (1) or two (2)] liters or more, the safety warning shall be in script, type, or printing not smaller than [three (3)] millimeters, and there shall be no more than [twelve (12)] characters per inch.
COMMENT: The specific requirements in subsection (d) for minimum type size and maximum number of characters per inch are identical to the requirements in federal law for warning statements on alcoholic beverages. An alternative approach would be to delete this subsection and not specify the precise requirements in the legislation itself, but rather to have the implementing Department do so via administrative regulation. To use this alternative approach, substitute the following language in subsection (d):
(d) 	The Department shall promulgate regulations to establish the specific guidelines for the safety warning required by this section, including regulations to establish the size, font, and colors for the safety warning. The Department may require different size safety warnings for different size Containers.

(e) If the safety warning required by this section is not printed directly on the Container, it shall be affixed to the Container in such manner that it cannot be removed without thorough application of water or other solvents.
 (f) 	No person may Distribute, Sell, or offer for Sale a multipack of Sugar-Sweetened Beverages in Sealed Containers unless the multipack of beverages bears the safety warning required by subsection (a). The safety warning shall be posted conspicuously on at least two sides of the multipack, in addition to being posted on each individual Sealed Container.
COMMENT: Subsection (f) would require the safety warning on multipacks (such as a 12-pack) of SSBs, in addition to each individual container. 
 (g) No person may Distribute, Sell, or offer for Sale a Syrup or Powder in packaging that is intended for retail Sale in this state unless the packaging of the Syrup or Powder bears the safety warning required by subsection (a). The safety warning shall be posted conspicuously on the front of the packaging of the Syrup or Powder.
COMMENT: Subsection (g) would require the safety warning on packages of Syrups and Powders used to make SSBs.

(h) The Department shall promulgate regulations as necessary to administer and implement the requirements of this section. Notwithstanding subsection (a), the Department shall [periodically] promulgate regulations to create alternative language for the safety warning required by this section and may require that the alternative language be posted in lieu of the safety warning set forth in subsection (a).
COMMENT on requiring a warning label on the shelf instead of on product packaging: As noted above, a law that requires safety warnings to be included directly on SSB containers places the onus on SSB manufacturers and distributors to ensure that the safety warning is included on the original manufacturer’s packaging or on a sticker affixed before the SSB container arrives at a retailer’s business premises.

As an alternative, the law could instead require that the safety warning be displayed not on the product packaging but on the shelving where the products are displayed for sale. Under this approach, the retailer would likely be responsible for affixing the shelf tags with the warning language. Selecting an approach to use is a policy decision that could affect how many consumers see the warning. If the shelf signage approach is used, it is important to specify exactly where the safety warning must be displayed relative to the SSBs and how frequently the warning must appear along the shelf, in addition to the content, color, font, and size of the warning. If the shelf signage approach is used, you will need to delete the word “distribute” from subsections (a), (f), and (g), as a shelf signage requirement does not impact distributors. Public health professionals can contact ChangeLab Solutions for technical assistance on adapting the language of this model legislation to require shelf signs rather than warnings on the products and packaging.

§__ - 5. Vending Machines; Beverage Dispensing Machines; Point of Sale; Safety Warning Required.
 (a)	Every Person who owns, leases, or otherwise legally controls the premises where a vending machine or Beverage Dispensing Machine is located, or where a Sugar-Sweetened Beverage is sold in an Unsealed Container, shall place, or cause to be placed, a safety warning in each of the following locations:
(1)	On the exterior of any vending machine that includes a Sugar-Sweetened Beverage for Sale;
(2)	On the exterior of any Beverage Dispensing Machine used by a Consumer to dispense a Sugar-Sweetened Beverage through self-service; and
(3)	At the point on the premises where any Consumer would normally order or request a Sugar-Sweetened Beverage in an Unsealed Container, when the Unsealed Container is filled by the Person’s employee or agent rather than the Consumer.
(b)	 The safety warning required by this section shall use the following language:
“STATE OF [____________] SAFETY WARNING: Drinking beverages with added sugar(s) contributes to obesity, diabetes and tooth decay.”
(c) 	The safety warning required by this section shall be prominently displayed and readily legible under normal conditions, separate and apart from all other information, and shall be on a contrasting background. 
(d) The first five words of the statement required by this section, (“STATE OF [_____] SAFETY WARNING,”) shall appear in capital letters and the entire statement shall appear in bold type. 
(e) The Department shall promulgate regulations to establish the specific guidelines for the safety warning required by this section, including regulations to establish the size, font, colors, and placement of the safety warning. Notwithstanding subsection (b), the Department shall [periodically] promulgate regulations to create alternative language for the safety warning required by this section and may require that the alternative language be posted in lieu of the safety warning set forth in subsection (b).
COMMENT: This section requires a safety warning on the exterior of vending machines that dispense SSBs and on machines where consumers dispense their own fountain drinks. It also requires the safety warning at the point where a consumer orders a fountain drink that is filled by an employee of the business.

Because of the variation in type and size of machines and points of sale covered by this section, the specific requirements for the font size and overall size of the safety warning are not established in this section. Rather, it calls for the Department to establish the specific requirements through regulations. When deciding on the extent and type of administrative regulations to leave to the discretion of the enforcing Department, carefully consider the capacity of the Department to adopt regulations in a timely manner. You could include specific language in the legislation itself.

The language of the safety warning is set forth in subsection (b) and is intended to be consistent with the First Amendment to the U.S. Constitution and the federal Nutrition Labeling and Education Act. The Department is specifically authorized to periodically develop new language for a different safety warning as new research and data emerges on SSBs, or as otherwise required. 

§__ - 6. Outreach and Education.
The Department shall develop and conduct a retailer outreach and education program designed to inform businesses about the requirements of this chapter and provide retailers with examples of compliant safety warnings. Any written materials and trainings developed shall be offered in the following languages in addition to English: [______________]. Nothing in this section shall create a right of action in any Person against the State or its agents.

§__ - 7. Evaluation.
The [Department] shall develop criteria and components for an independent evaluation to assess the impact of the safety warnings required by this Act on Consumer purchasing and consumption patterns [, and rates of diabetes and obesity]. 

§__-8. Enforcement and Penalties.

COMMENT: Draft legislation based on this model is not complete without including enforcement provisions. Realistic and meaningful enforcement is essential. An unenforceable law or a law with trivial penalties that are easily absorbed as the “cost of doing [illegal] business” can be worse than no law at all; an unenforced—or unenforceable—law undermines the legitimacy of the state’s laws in general. 	

This Model Legislation creates legal duties for both Distributors and Retailers. A range of penalties should be included also to provide flexibility depending on the gravity of violation. For example, a distributor that distributes large quantities of SSBs without the safety warning should be subject to a more serious penalty than a retailer that fails to place the safety warning on a single vending machine. The enforcement provisions contained in this section are provided as an example that can be tailored to the conditions and existing laws in your state.

Because this model requires the safety warning to be placed inside retail establishments that sell SSBs, enforcement will require visual inspection of the retail environment. For that reason, it may be wise to authorize a local enforcement agency, such as a county environmental health department, to enforce this law along with the state. Because local enforcement agencies often inspect food retail establishments to enforce state food retail codes, they can also inspect for the warning statement. 	
 (a) Each Container, multipack, and package of Syrup or Powder Distributed, Sold or offered for Sale in violation of this chapter shall constitute a separate violation. Each day of a continuing violation of this chapter shall constitute a separate violation.
(b) Primary responsibility for inspections for violations and enforcement of this chapter shall be with the [insert the name of the local enforcement agency , e.g., county environmental health department]. 
COMMENT: If state law establishes specific procedures for enforcement of a state law by a local agency, such as a state food retail code, the specific state law could be incorporated here by reference.
 (c) Actions pursuant to this section may be brought by the Attorney General in the name of the people of the State of [state name] [and by any district attorney, by any county counsel or city attorney, or by a city prosecutor in any city or city and county having a full-time city prosecutor].
COMMENT: Depending on which agency or agencies are authorized to enforce the law, you might want to allow civil enforcement actions to be instituted by local prosecuting attorneys in addition to the state Attorney General. If so, include the appropriate bracketed language.
 (d) Any Person who violates any of the requirements of this chapter may be enjoined in any court of competent jurisdiction. 
(e) Any Person who has violated any of the requirements of this chapter shall be liable for a civil penalty not to exceed [two thousand five hundred dollars ($2500)] per day for each violation in addition to any other penalty established by law. That civil penalty may be assessed and recovered in a civil action brought in any court of competent jurisdiction. 
(f)	This chapter may also be enforced through an administrative proceeding that complies with [State Administrative Procedures Act.]
§__-9 Preservation of local authority. 
Nothing in this chapter shall preempt or prohibit adoption and implementation of any policy related to Sugar-Sweetened Beverages by a municipal government or political subdivision of the State [, except for any policy requiring a safety warning on SSB containers that is inconsistent with this law. A policy shall not be deemed inconsistent with this law if it affords greater consumer protection than this law.] 

§__-10. Severability. 
If any provision of this chapter, any rule or regulation made under this chapter, or the application of this chapter to any Person or circumstance is held invalid by any court of competent jurisdiction, the remainder of the chapter, rule or regulation, and the application of the provision to other Persons or circumstances shall not be affected. The invalidity of any section or sections or parts of any section of this chapter shall not affect the validity of the remainder of the chapter.

SECTION THREE. This act shall take effect and be in force from and after [date].

COMMENT: It is wise and probably necessary to provide some time for implementation and compliance.
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