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The Model Healthy Restaurant Program Agreement
 is a crucial step in implementing a Healthy Restaurant program. After the city has designed its program, recruited participating restaurants, and explained the program to them, the Agreement memorializes the obligations of the government entity operating the program (referred to generically as the “City”) and the restaurant participating in the program. The healthy restaurant program requirements and incentives included in this Model Agreement are based on the recommendations in our companion guide, Putting Health on the Menu, available at: www.changelabsolutions.org/publications/healthy-menus. The Model Agreement should be customized to reflect a community’s healthy restaurant program.
The key to developing a successful program is a trusting relationship and open communication between the parties. The Agreement is not designed to replace the development of trust, but rather aims to help develop the relationship by ensuring that both parties understand their responsibilities. Because the city is using public money to pay for incentives, such as free advertising and nutrition analysis, for the restaurants, it is important for it to carefully consider—and communicate to the restaurants—their obligations when participating in the program. In addition, restaurants will want to memorialize those obligations, as well as the benefits the city will provide to them through the program.
The Agreement sets forth the obligations of each party. Sections 1 through 6 explain the requirements specifically related to the program while Section 7 consists of standard requirements contained in most contracts. An appendix defines the terms used in the Agreement. Ultimately, the Agreement functions as a backstop to resolve a problem or assign responsibility when the problem cannot be solved informally. 
MODEL HEALTHY RESTAURANT PROGRAM AGREEMENT

Comment: The Model Healthy Restaurant Program Agreement (“Agreement”) is a contract between a restaurant owner and the city or county (“City”) that sets forth the terms of the Restaurant’s participation in the City’s Healthy Restaurant Program (“Program”). The Agreement sets forth the obligations of each party (the Restaurant and the City). For ease of use, the first six sections explain the requirements specifically related to the Program, while a final section consists of standard requirements contained in most contracts. An appendix defines the terms used in the Agreement.
Some of the provisions of the Agreement are based on general contract law and use its language. The “comments” printed in italics explain the meaning of these provisions and offer options to customize the Agreement to address the needs of the particular program. Language in italics within the text of the Agreement describes the information to be inserted in the blank spaces. Certain text is written in italics and bracketed to suggest a baseline standard. That text can be changed by the parties in their negotiations. 

The City of ___________________ (“City”) has established a Healthy Restaurant Program (“Program”) to support restaurant owners who want to offer healthier foods. This document (“Agreement”) between the City and ________________ sets out the terms of the Program. The capitalized terms used in the Agreement are defined in Appendix A, attached to this Agreement.

TERMS OF PROGRAM

1.
BASIC PROGRAM REQUIREMENTS FOR CITY

City agrees to provide the following support to Restaurant:


Program Display Materials. City will provide to Restaurant Program Display Materials to use at its locations and to place next to Healthy Meal items on its written menu and any menu boards.

Nutrition Education Training and Technical Assistance. City will provide to Restaurant: 

· Free or discounted nutrition analyses of Healthy Meal items; 

· Free or low-cost recipe development consultations with trained dietitians; and 

· Free or low-cost classes for cooks and recipe developers on healthier cooking techniques and ingredients.

Advertising. In promoting the Program, City will:

· Set up a Program website with information about the Healthy Restaurants, links to menus, and nutrition information; 

· Promote Healthy Restaurants during annual “Restaurant Weeks” or similar events; 

· Work with the local tourism or convention bureau to publicize Healthy Restaurants to visitors;

· Hold press events announcing new Healthy Restaurants to local media outlets; 

· Host an annual Healthy Restaurant recognition event and invite local media outlets to cover it; 

· Place ads in local newspapers, on radio and television stations, on websites, and in programs at youth and adult sporting and entertainment events; 

· Promote Healthy Restaurants and the Program on City’s website and on local government channels or programming; 

· Arrange for the Program to be promoted at local hospitals, colleges, universities, and other large employers; and 

· Work with local YMCAs, gyms, and health clubs to promote the Program.
· Promote Healthy Restaurants and the Program on community way-finding signs and walking maps.

· Work with local schools and affiliated parent associations to promote Healthy Restaurants and the Program.

· Develop a punch card program that provides discounts at Healthy Restaurants.
Discounts. City will seek to arrange for special discounts at local restaurant supply stores for Healthy Restaurants.

Gym Passes. City will seek to obtain free/discounted gym passes or memberships at a local gym or YMCA for the employees of Healthy Restaurants.

Comment: As described in the Putting Health on the Menu toolkit, there are a variety of ways for the City to promote and support Healthy Restaurants. The options in this section are based on the model program described in the toolkit. The City should tailor this portion of the Agreement to match the components of its Program. The more benefits the City can offer, the more likely restaurants are to participate in the Program.

Some cities may not know the extent of benefits available during the term of the Agreement. In that event, the City could list an array of benefits and add the following additional language:

The selection of offerings in any given period is a function of restaurant participation, available opportunities in the community, and available resources. City will decide on Program offerings and carry them out as it believes is best to promote the Program, with the understanding that City not doing all or a specific item listed below does not constitute a violation under this Agreement. Activities may include: [list possible activities].

2.
BASIC PROGRAM REQUIREMENTS FOR RESTAURANT

Restaurant agrees to the following for each Restaurant location participating in the Program:

Meal Choices. Restaurant must at all times ensure that: 
(a) 
Its Default Children’s Meals are Healthy Children’s Meals;

(b) 
At least one-third of all standard meals it offers are Healthy Standard Meals; 

(c) 
At least one-third of all side dishes it offers are Healthy Side Dishes; 

(d) 
The average price for its Healthy Meals and Healthy Side Dishes is no higher than the average prices for other meals and side dishes, respectively; and 

(e) 
Each customer has the option of being served a half portion of their meal and the other half in a biodegradable take-out container. 

Service and Environment. Restaurant must at all times: 

(a) 
Provide to customers upon request nutrition information relating to all Healthy Meal offerings;

(b) 
Provide to customers free, [self-service] tap water; and 

(c) 
Maintain a 100-percent smoke-free environment, including in outdoor eating areas. 

Training. Restaurant will provide appropriate training to its staff about the Program, including training on the Healthy Meal offerings.
Use of Program Materials. Restaurant must at all times identify and distinguish Healthy Meals on the menu from non-Healthy Meals and display Program Display Materials prominently near the point of ordering. City will provide a Decal, which Restaurant must display in a way that is clearly visible to customers entering the Restaurant.

Nutrient Level Determination. Restaurant must at all times use a methodology approved by City for determining nutrient levels in foods.
Promotions. Restaurant will participate in periodic Program promotions and celebrations, such as City-sponsored “Restaurant Weeks” and other events.

Additional Requirements. Restaurant must at all times maintain at least one of the following practices: 


· Feature a Healthy Meal on a flyer or in radio, television, print, or in-store advertisements on a regular basis (at least monthly); 

· Offer all Default Meals and Default Side Dishes as Healthy Meals; 

· Offer a smaller portion-size option at a lower price for all entrees; 

· Not offer beverage options larger than 16 ounces and not offer free refills on beverages other than water;

· Offer at least two free healthy cooking classes per year for community members; or

· Provide health insurance coverage for full-time employees of Restaurant.


Comment: This section sets forth the core requirements for restaurants participating in the program, based on the model program standards in Putting Health on the Menu. The City should tailor this portion of the Agreement to match the components of its Program.
Under Additional Requirements, the City and Restaurant should agree on one of the practices that the Restaurant will maintain. The Restaurant can later choose to maintain a different practice if it notifies the City of the change. 
3.
ADDITIONAL PROGRAM REQUIREMENTS FOR RESTAURANT AND CITY
3.1
Inspection. City may during normal business hours and without notice inspect all facilities used by Restaurant in carrying out its activities under this Agreement. Restaurant upon request and without charge will provide City with samples of Healthy Meals and ingredients for analysis by City. The right to inspect does not impose any duty on City to inspect any Restaurant facility or analyze any meal or tasting sample or assume any liability of any kind arising from inspecting or not inspecting any facility or analyzing any meal or tasting sample. 
Comment: This section authorizes the City to inspect the Restaurant during normal business hours to ensure that the Restaurant is complying with the Program. It also specifies that this right to inspect does not impose an obligation on the City to inspect the Restaurant and analyze food or affect any of the Restaurant’s obligations under the Agreement.
3.2
Recordkeeping. Restaurant will maintain records, in a manner such that City can evaluate compliance with this Agreement and evaluate the Program, relating to its responsibilities under this Agreement, including: (a) sales data (gross receipts and number of units sold) for each Healthy Menu item and comparable unhealthy menu items; 

      (b) total monthly sales data (reported in gross receipts) after implementation of the Program; (c) total sales data (reported in gross receipts) for one month prior to implementation of the program; (d) records relating to any advertising of healthy menu items (clippings for print ads, script for radio or television ads); (e) recipes and nutrition information for healthy menu items; (f) results of any customer surveys conducted by the Restaurant that relate to the healthy menu items. Restaurant will make those records available for review by City on reasonable notice during the term of this Agreement and for a period of [ three ] years after its termination.
3.3
Reporting. Restaurant will promptly deliver to City every [ six ] months information for the prior [ six ] months including, without limitation: (a) sales data (gross receipts and number of units sold) for each healthy menu item and comparable unhealthy menu items; (b) total monthly sales data (reported in gross receipts) after implementation of the Program; (c) results of any customer surveys conducted by the Restaurant that relate to the healthy menu items; and (d) such other information relating to the Program, including, without limitation, recipes and nutrient information for new menu offerings, copies of advertisements, and consumer feedback, as City may reasonably request. In addition, Restaurant shall deliver to City at the end of each year a Program survey or evaluation in a form provided by City to Restaurant.
Comment: As described more fully in the Putting Health on the Menu, evaluation is an important component of any Healthy Restaurant Program both to determine the Program’s effectiveness in improving public health outcomes and to ensure that restaurants are benefiting from their participation. Sections 3.2 and 3.3 require the Restaurant to collect, maintain, and report to the City particular information for the evaluation of the Program. The City may tailor this section to determine the types of information needed for evaluation of its Program and what types of information it wants reported directly to it. The length of time that Restaurants must retain records may be dependent on state or local records laws and whether the funding source of the Program has any records retention requirements. 
3.4
Notice. Restaurant will notify City promptly of: (a) any change in ownership or key personnel responsible for carrying out the Program; (b) any closures of existing participating locations or establishment of new participating locations; (c) a loss of any license or permit integral to operation by Restaurant of its business at any location or any labor violations; 
(d) any material changes in Restaurant’s menu or changes in the recipe for any Healthy Meal offering; or (e) any violation under this Agreement that Restaurant has not corrected within ten (10) days of its occurrence.
Comment: This section requires the Restaurant to notify the City of any significant changes that may affect the Restaurant’s participation in the Program. 
3.5
Compliance. Restaurant will comply with all federal, state, and local laws, ordinances, rules, and regulations that relate to its activities.
3.6
Names, Logos, and Materials. Restaurant will allow City to use Restaurant’s name and logo in connection with City’s activities under Section 3 and otherwise under this Agreement as City may determine. Restaurant may use Program Display Materials and otherwise use the Logo and Program name in menus, banners, in-store displays, websites, print advertisements, and other customary promotional and advertising uses. Neither City nor Restaurant will use the other’s logo or other marks except in the form provided to it by the other, and neither will combine the other’s logo or other marks with any other mark, word, or design without prior approval. Each may object to any proposed or actual use of its name and marks by the other; the offending party will terminate such use within ten (10) days after receipt of such an objection. Each acknowledges that it has no interest in the other’s name and marks other than the rights granted under this Section 3.6 and that each will remain the sole and exclusive owner of its own name and marks. Neither will be obligated to file any application for registration or take any other similar actions in respect of its name and marks. 
Comment: This section provides protection for both the City and the Restaurant. The Program allows the City to use the Restaurant’s name and logo and allows the Restaurant to use the City’s Program Logo solely for promotional activities that are part of the Program. This section provides that each party remains sole and exclusive owner of its own name and logo and prohibits each party from changing the other party’s logo or combining the other party’s logo with other marks, words, or design without prior approval. Finally, this section allows each party to object to the other’s use of its name or logo. 

ADDITIONAL TERMS OF AGREEMENT

4.
RELATIONSHIP BETWEEN CITY AND RESTAURANT

4.1
Independence. City and Restaurant are and will remain independent contracting parties. The arrangements contemplated by this Agreement do not create a partnership, joint venture, employment, fiduciary, or similar relationship for any purpose. Any use of the term “partner” or a comparable term in internal or external communication is solely for convenience. Neither City nor Restaurant has the power or authority to bind or obligate the other to a third party or commitment in any manner. Restaurant acknowledges that City will not independently verify or take responsibility for any statements made by Restaurant.

Comment: This section offers protection for both parties by stating the parties’ intent that the Agreement not affect each party’s status as an independent entity. It provides that the Restaurant’s participation in the Program does not create any partnership or other joint relationship between the City and the Restaurant and that neither party has the power to obligate the other in any manner other than specified in the contract. Finally, the Restaurant acknowledges that the City is not required to verify the information provided by the Restaurant nor is it legally responsible for any statements made by the Restaurant. 

4.2
Responsibility for Own Actions; No Legal Advice. Restaurant will have sole responsibility for the planning, management, and implementation of its own activities relating to the Program, including, without limitation, managing its menu and recipes; complying with health code, labeling, and other legal requirements; and training and educating employees to comply with the requirements of the Program. Any technical assistance or materials related to the Program provided by City are intended as a resource for Restaurant and not as a source of legal advice or a substitute for directives or guidance from regulatory agencies. 

Comment: This section primarily protects the City by stating the parties’ intent that the Restaurant is solely responsible for its activities under the Program. It also provides that the technical assistance provided by the City does not constitute legal advice or take the place of any laws, regulations, or directives that the Restaurant must follow.
4.3
No Guarantees. City and Restaurant acknowledge that neither has or is making any representations, warranties, promises, or guarantees of any kind about the success of the Program, including, without limitation, representations about customer traffic, customer demographics, Restaurant sales or profits, or public awareness of Restaurant.


Comment: As described more fully in the Putting Health on the Menu, Healthy Restaurant Programs are a promising new public health intervention without a body of evidence establishing their success in improving public health or restaurant sales. This section protects both parties by acknowledging that neither party is making any promises or guarantees regarding the success of the Program or increased business for the Restaurant. 

4.4
Confidentiality. Subject to applicable public records and laws, City will keep confidential and will not disclose or use for its benefit of any third party, other than in connection with its activities under this Agreement, any confidential information obtained from Restaurant under Sections 3.2 and 3.3, without obtaining Restaurant’s prior written consent, except to the extent that such confidential information is required to be disclosed by law. Before disclosing Restaurant’s confidential information, City will provide Restaurant with written notice to allow Restaurant to take any action it determines in its best interest. Confidential information means information furnished by Restaurant to City that is expressly marked “confidential.” Confidential information does not include information that: (a) is or becomes generally available to the public other than as a result of a disclosure by City; (b) was known by City before being furnished by Restaurant; (c) is independently developed by City without use, directly or indirectly, of any confidential information; or (d) is or becomes available to City on a non-confidential basis from a source other than Restaurant. 

Comment: This section primarily protects the Restaurant. Where a city program collects recipes from restaurants to perform a nutrition analysis, restaurants may be concerned that their competitors will seek access to these recipes. This provision prohibits the City from disclosing that confidential information except when it is required by law to do so. The provision requires the City to notify the Restaurant in the event the City believes it is required to disclose the information so that the Restaurant may take action to prevent the disclosure. 

State law determines whether the City would be required to disclose any of the information the Restaurant provides to the City, including recipes. Every state has a law requiring public agencies to disclose their records to the public.
 These laws, usually called public records or freedom of information acts, vary by state. The underlying policy is that access to information concerning the conduct of the government’s business is a fundamental right of each citizen. Each state’s law defines what records must be disclosed and provides exceptions from disclosure for certain categories of records. In conducting government business, cities often obtain written information from private citizens or entities, which then could potentially be subject to disclosure under these laws—if the state law defines the particular type of record as a public or agency record and there is no categorical exemption that protects the record from disclosure. The federal Freedom of Information Act and many states’ comparable laws, for example, protect “trade secrets” from a private entity from public disclosure.
 A recipe could be considered a trade secret under many states’ laws. If so, and the law of the particular state exempts trade secrets from disclosure, the government would not be required to disclose it. The parties should consult with their local government attorney for more information on the public records disclosure law in their state.

5.
INDEMNIFICATION AND INSURANCE

5.1
Indemnification. Restaurant will defend, indemnify, and hold City and City’s officers, employees, agents, and assigns (collectively, “City Parties”) harmless against all third party claims, liabilities, losses, damages, expenses, and attorneys’ fees including, without limitation, losses arising from any death, property damage, or injury of any nature whatsoever that may be suffered or sustained by City Parties, which may arise directly or indirectly from: (a) sale to and consumption by individuals of food sold by Restaurant and operation generally by Restaurant of its locations, whether that claim involves product liability, consumer protection, health and safety, permitting, negligence, or other tort, employment, tax, or any other matter; (b) any violation by Restaurant of its obligations under this Agreement; (c) any act or omission by Restaurant, its employees, or agents in connection with Restaurant’s activities and operation; or (d) any third party claim that any permitted use by City of Restaurant’s name and logos in accordance with and under this Agreement infringes the third party’s patent, copyright, trademark, or trade secret rights. Restaurant will have no obligation to indemnify City to the extent the liability is caused by City’s negligence, gross negligence, or willful misconduct or any violation by City of its obligations under this Agreement.

Comment: This section allocates to the Restaurant the responsibility for liability in the unlikely event that a third party, such as a customer, is harmed from the Restaurant’s sale of food or participation in the Program. Because the Restaurant has sole control over its operations, the Agreement allocates this risk to the Restaurant, rather than the City. The Restaurant would incur this risk of liability regardless of whether it participates in the Program. The indemnification protects the City if the third party is harmed and sues the Restaurant and decides to also sue the City. In these types of tort lawsuits, plaintiffs often seek to join “deep pocket” parties—those, such as cities, who are perceived as wealthier than the primary party being sued—in the hope of receiving more financial compensation for their injury.

“Indemnification” is a legal term that means to reimburse another for a loss suffered because of a third party’s or one’s own action or lack of action. Section 5.1 provides that if the City is sued by anyone for any property damage or injuries to or death of anyone that arise either directly or indirectly from (1) the Restaurant’s sale of food or operation, generally, or (2) any violation by the Restaurant of its obligations under the Agreement, the Restaurant will “defend” (be responsible for fighting the lawsuit on behalf of the City) or pay for the defense of the lawsuit. This section provides the City the same protection in the event that a third party claims that the City’s permitted use of the Restaurant’s name and logos infringes on the third party’s copyright trademark and similar rights. The section also provides that the Restaurant will also “indemnify and hold harmless”—pay for all costs incurred by the City as a result of the lawsuit, including any monetary damages awarded by a court. 

The last sentence of the section protects the Restaurant by providing exceptions to the Restaurant’s duty to indemnify the City. If the harm to the third party is caused by the City’s negligence, gross negligence, or willful misconduct, the Restaurant has no duty to indemnify the City. “Negligence,” “gross negligence,” and “willful misconduct” are legal terms referring to the level of care exercised when acting. “Negligence” means the failure to exercise the standard of care that a reasonably prudent person would have exercised in a similar situation. “Gross negligence” means a conscious or voluntary act or failure to act in reckless disregard of the consequences to another party. “Willful misconduct” means conduct committed with an intentional or reckless disregard for the safety of others. So, if the harm to the third party is caused by the City’s action and the City acted imprudently or with a conscious or intentional disregard for the safety of others, the Restaurant has no duty to defend or indemnify the City. 

5.2
Insurance. Restaurant at its expense will maintain commercial general liability and ____________________________ [ list other types of insurance here ]. Restaurant will provide to City upon request a certificate confirming this coverage [ and naming City as an additional insured ]. 
Comment: Section 5.2 establishes the type of insurance that the Restaurant must carry during the term of the Agreement. State or local law may require a restaurant to carry certain types of insurance in order to obtain operating permits. Typically, restaurants carry general liability coverage, which broadly covers a restaurant’s liability exposure, for example, if someone becomes ill from food or falls in the restaurant. Restaurants may also carry property insurance, workers’ compensation, and liquor liability insurance (for those with liquor licenses). This section requires the Restaurant to give a copy of the policies to the City to confirm the coverage. Some cities may want the Restaurants to name the City as an additional insured under the policies. Because naming the City as an additional insured may cost the Restaurants additional money, cities should consult with their risk manager to determine whether this measure is necessary. 

6.
RENEWAL AND TERMINATION


6.1
Renewal/Reapplication 


[Option 1: Renewal Form]. If Restaurant wishes to renew its participation in the Program for another one-year term, it must deliver to City a renewal request on the form then in use by City no later than [ 90 ] days before the expiration of the current term. The Agreement may be renewed only if Restaurant remains in compliance with all Program requirements at the time the request to renew is delivered and again at the time of the commencement of the renewal term. City will notify Restaurant, no later than [ 30 ] days before the expiration of the current term, whether or not the Agreement will be renewed. The decision to approve or deny Restaurant’s renewal request will be in City’s sole discretion. If this Agreement is not renewed, it will terminate at the end of the current term. Failure by Restaurant to deliver a timely renewal request will be treated as a final decision not to renew. Failure by City to respond to renewal within [ 30 ] days will be deemed as acceptance on the part of the City.


[Option 2: Automatic Renewal]. Unless City or Restaurant provides [ 30 ] days’ written notice of non-renewal, and so long as Restaurant remains in compliance with all requirements of the Agreement, this Agreement will automatically renew for another one year term. 

[Option 3: Reapplication]. If Restaurant wishes to renew its participation in the Program for another one-year term, it must deliver to City a new application on the form then in use by City no later than [ 90 ] days before the expiration of the current term. City may make the decision to approve or deny such application in its sole discretion. Failure by Restaurant to deliver a timely Agreement will be treated as a final decision not to renew. Failure by City to return a counter-signed copy of the Agreement will be treated as a final decision not to approve renewal. 
Comment: The basic term of the Agreement is one year. We provide three options for a City to choose among for extending a Restaurant’s participation in the Program, depending upon the City’s particular needs: option 1 requires a Restaurant to submit a simple form requesting re-enrollment in the Program for another year; option 2 provides that Restaurants are automatically renewed unless the Restaurant expresses its desire, in writing, not to renew; and option 3 requires the Restaurant to reapply using the same procedure as the initial application. 

6.2
Termination. This Agreement may be terminated (a) by the written consent of City and Restaurant at any time, or (b) by either party upon [ 30  ] days’ written notice to the other party. In addition, if the Restaurant violates any of its obligations under this Agreement, the City will give written notice of the violation and offer to meet with the Restaurant to discuss the violation and the action the Restaurant must take to cure the violation. If the Restaurant fails to cure the violation within [ 15 ] days after receipt of this notice or, if the Restaurant meets with the City, within the time agreed upon during the meeting, the City may terminate this Agreement by providing written notice of termination, with the termination date effective [ five ] days after delivery of the notice. 

Comment: This section provides protection for both parties. First, it allows the parties to terminate the Agreement, for any reason, upon written consent of both parties or by either party upon 30 days’ notice to the other party. In addition, if the City finds that the Restaurant has violated any obligation, it requires the City to give written notice to the Restaurant and offer to meet to discuss a compliance plan. If the Restaurant fails to cure the violation within the time period agreed upon during the meeting, or in 15 days if the Restaurant chooses not to meet, then the City may terminate the Agreement.

6.3
Termination by City in Certain Circumstances. City may terminate this Agreement if: (a) Restaurant dissolves, liquidates, ceases to engage in its operations, commences any proceeding under any bankruptcy or insolvency law, makes any false statements to City, or is found to have violated any federal, state, or local law; (b) City lacks sufficient personnel to operate the Program; (c) City lacks sufficient funding for the Program; or (d) City has reasonably concluded that continued operation of the Program is unlawful or presents a material legal risk to the City. Such a termination will be effective upon delivery by City to Restaurant of a notice to that effect.

Comment: This section allows the City to terminate the Agreement immediately, under “worst case” scenarios—the Restaurant ceases to engage in operations, has made false statements or has violated the law, or the City lacks funding or personnel to operate the Program, or determines the Program is unlawful or a legal risk to the City. Under this section, the termination is effective upon notice to the Restaurant.

6.4
Effect of Termination by City. Upon the expiration or termination of this Agreement, Restaurant will: (a) promptly cease any use of Program name, Logos, and Program Display Materials; and (b) refrain from holding itself out as a participant in the Program in any way. 

7.
GENERAL PROVISIONS


Comment: Section 7 provides standard (“boilerplate”) language found in most contracts.
7.1
Entire Agreement. This Agreement, together with the Application, is the entire agreement between City and Restaurant and supersedes all prior or contemporaneous communications, representations, understandings, and agreements, either oral or written, relating to the subject matter of this Agreement. City rejects any term or condition in any document, letter, e-mail, or other communication from Restaurant, or in any course of dealing, which conflicts with or adds to this Agreement or the Application.

Comment: This section provides that the Agreement and Application constitute the sole rights and obligations of the parties. It expresses the intent of the parties that any oral or written agreements or communications, such as “handshake deals,” before or during the existence of the Agreement are not valid or enforceable. It is important that the parties ensure that the Agreement accurately reflects their understanding, because in the case of a dispute, the Agreement will be the final determinant of the contract.
7.2
Severability; Waiver. If any provision of this Agreement is held illegal, invalid, or unenforceable, all other provisions of this Agreement will nevertheless be effective, and the illegal, invalid, or unenforceable provision will be considered modified such that it is valid to the maximum extent permitted by law. Any waiver of any violation or provision of this Agreement will not be considered a waiver or any later violation or of the right to enforce any provision of this Agreement.
Comment: This section expresses the intent of the parties that, in the unlikely event the parties disagree over the Agreement and take that dispute to court, if a court finds that any section of the Agreement is invalid or unenforceable, the other portions of the Agreement will remain enforceable. A “waiver” is the voluntary relinquishment of a legal right. This section also provides that the rights and obligations of the Agreement continue even if a party fails to enforce or delays in enforcing the Agreement. 

7.3
Assignment. Restaurant may not assign Restaurant’s rights or delegate Restaurant’s duties under this Agreement to anyone else without the prior written consent of City.

Comment: This section provides that the Restaurant may not delegate its rights or obligations under the Agreement to anyone without the City’s written permission. This section is most likely to apply if the Restaurant changes ownership.

7.4
Amendment of Program Requirements. City may amend the Program requirements as set out in Section 1 and the activities as set out in Section 2 at its sole discretion. If City makes a material change to the Program requirements, City will notify Restaurant, and Restaurant will be given a reasonable period of time to comply, but in any event, no more than [ 30 days ]. City will provide up-to-date versions of the Program Display Materials to Restaurant in physical or electronic form prior to any material changes not required by law taking effect.

Comment: This section allows the City to alter the Program requirements during the term of the Agreement. Before doing so, the City must notify the Restaurant and give it no less than one month (or other time period selected by the parties) before complying. Section 6.2 allows the Restaurant to opt out of the Agreement if it no longer wishes to participate in the Program. 

This Agreement is signed by Restaurant and City as of the date first written above.
Restaurant









City
By: 
_____________________________

By: 
_____________________________

Name: 
_____________________________

Name:
_____________________________

Title:
_____________________________

Title:
_____________________________
Address: ___________________________

Address: ___________________________



   ___________________________
  


_____________________________
 
Telephone: _________________________

Telephone:
__________________________

Fax: 
_____________________________

Fax:
_____________________________
APPENDIX A: DEFINITIONS

The following terms used in this Agreement have these meanings:
“Decal” means a window decal provided by City to be placed in the entrance window of Restaurant’s establishment to indicate its participation in the Program.

“Default Children’s Meal” means children’s meals served by Restaurant if the customer does not request any modifications such as ingredient or side dish substitutions.

“Default Meal” means meals served by Restaurant if the customer does not request any modifications such as ingredient or side dish substitutions. 

 “Default Side Dish” means side dishes served by Restaurant if the customer does not request any modifications such as ingredient substitutions. 

 “Healthy Children’s Meal” means a children’s meal that meets the following criteria: 
· Calories: 600 calories (maximum)

· Fruits and vegetables: 2 servings (minimum)

· Grains: At least half of all servings must be whole grains

· Dairy: Milk and yogurt must be low-fat or fat-free; cheese must fall within the saturated fat limit

· No more than 10% of calories from added caloric sweeteners

· No more than 0.5 grams of trans fat

· No more than 30% of calories from fats

· No more than 7% of calories from saturated fat

· No more than 600 mg of sodium

“Healthy Meal” refers to any of a Healthy Children’s Meal, Healthy Side Dish, and Healthy Standard Meal.

“Healthy Restaurant” means a restaurant that has been accepted into the Program. 
“Healthy Side Dish” means a side dish, one-third the size of a standard meal, that meets the following criteria: 
· Calories: 250 calories (maximum)





 
· Must meet at least one of the following standards:

· 1 serving of fruits and/or vegetables (minimum)

· 1 serving of whole grain 

· 1 serving of fat-free or low-fat dairy

· No more than 30% of calories from fats

· No more than 7% of calories from saturated fat

· No more than 230 mg of sodium
 “Healthy Standard Meal” means a standard meal that meets the following criteria: 
· Calories: 750 calories (maximum)

· Fruits and vegetables: 2 servings (minimum)

· Grains: At least half must be whole grains

· Dairy: Milk and yogurt must be fat-free or low-fat; cheese must fall within the saturated fat limit

· No more than 0.5 grams of trans fat

· No more than 30% of calories from fats

· No more than 7% of calories from saturated fat

· No more than 750 mg of sodium

“Logo” means the logo developed by the City for the Program. 

“Program Display Materials” means display materials provided by City that promote the Program and/or explain the related nutritional standards.

 “Restaurant” means the individual or legal entity operating the eating establishment.
Comment: The definitions are listed in a separate section to enable a City to adjust them without requiring extensive edits to the model Agreement. It is important to define terms carefully and clearly so that both parties understand their obligations under the Agreement.
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� This Agreement was produced in collaboration with the Organizations and Transactions Clinic, a part of the Mills Legal Clinic at Stanford Law School. Our deepest appreciation to students Marian Fielding and Bryce Kaufman and to Jay Mitchell, Associate Professor of Law and Clinic Director, for providing much of the text for this Agreement.


� For more information on public records laws, see the Reporters Committee for Freedom of the Press. “Open Government Guide.” Available at: �HYPERLINK "http://www.rcfp.org/ogg/"��www.rcfp.org/ogg/�.


� See, e.g., 5 U.S.C. 552(b)(4) (exempting from disclosure “trade secrets and commercial or financial information obtained from a person and privileged or confidential”).
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