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Liability Risks for After-Hours Use of Public School Property to Reduce Obesity:
MISSISSIPPI

This memorandum summarizes Mississippi law governing liability for after-hours recreational use of school
facilities. It should be read with this project’s overview memorandum, which can be found at
www.changelabsolutions.org/publications/liability-schools-50-states. It does not provide the kind of detailed
analysis necessary to support the defense of a liability action, nor is it a substitute for consultation with a lawyer. If
there are important cases, statutes, or analyses that we have overlooked, please inform us by sending an email to

info@changelabsolutions.org.

Note that in 2012, Mississippi passed a law that authorized local school boards to adopt policies allowing public
recreational use of school property outside of school hours." We address the implication of this legislation below and

in a separate publication, entitled “Mississippi’s Shared Use Law.”

L

Introduction

For a negligence action in the state of Mississippi, a plaintiff must prove four elements: (1) the defendant owed the
plaintiff a legal duty, (2) the defendant breached that duty, (3) the breach by the defendant caused an injury to the
plaintiff, and (4) reasonably foreseeable damages resulted.” For purposes of evaluating the legal rules that affect the
liability risk involved in opening up schools to after-hours use, the crucial issues involve the duty of the school

system, in particular the potential application of governmental immunity.

Part A of this memorandum addresses the duty of the school system and ways that Mississippi law might limit or
lessen the legal duty of care owed to after-school users of school district facilities. Part B addresses issues relating to
limits on damages. Part C addresses two risk management issues that involve legal questions that are susceptible to a
generalized legal analysis: (1) whether a school district could avoid liability arising out of recreational programs by
requiring the participants, or their parents or legal guardians, to sign liability waivers; and (2) whether a third party

providing the recreational programming on school facilities would have the same duty of care as a school district.

A. Public Schools, the Duty Element, and After-Hours Use

Generally, school districts and other providers of recreational facilities have the legal duty to take reasonable
precautions to prevent injury. What is reasonable is very context specific and depends on many things: most
important, the nature of the harm, the difficulty of preventing it, and generally accepted standards in the

management of recreational facilities.

As any lawyer who has tried to explain the concept of negligence to a layperson knows, the standard of reasonable

care can seem frustratingly vague and imprecise. Yet it is the standard that generally governs liability risk for
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organizations and individuals in the United States. On the whole, it is a flexible standard that does a good job of

balancing the competing interests of the providers and users of many kinds of services.

This section of the memorandum explores the ways that Mississippi law might limit or lessen the legal duty of care
owed to after-school users of school district facilities. In subsection 1, we discuss governmental immunity and how
it may insulate a school district from liability. Mississippi’s shared use law grants school districts and their
personnel immunity under certain circumstances. In addition, governmental immunity may apply in limited

circumstances under specific categories of immunity granted in the Mississippi Tort Claims Act.

Subsection 2 discusses Mississippi’s recreational user statute. In some states, recreational user statutes offer liability
protection to school districts. Mississippi’s recreational user statute may provide some protection to school districts,
but it does not do so explicitly. Rather, counsel would have to argue that the statute applies to both public and

private entities and that it applies to activities typical of an after-hours recreational program.

Subsection 3 discusses the impact on school liability of Mississippi court decisions to retain the traditional
distinctions among different categories of entrants on land. We conclude that it likely offers little protections to

school districts.

Subsection 4 discusses the liability and indemnification of school employees, a topic closely related to school

districts’ overall liability risk.

Subsection 5 concludes this part of the memorandum by comparing the legal duties that a school already faces for
activity during the school day with the legal duties that the school would face if it permitted after-hours use of its

facilities.

1. Limited Duty Due to Governmental Immunity
(a) After-School Recreation Immunity

In 2012, the Mississippi Legislature amended Title 37 by adding a new chapter to encourage local school boards to
adopt policies allowing public recreational use of school property and facilities outside of school hours.”> The intent
of the law is “to make school property available to community members during nonschool hours for recreational
activities in order to support active living, reduce obesity, reduce health care costs associated with obesity, increase
community safety, maximize community resources, and promote community support for schools.” The law
encourages local school districts to adopt policies to allow the use of indoor or outdoor school property and facilities

for public recreation and sport during nonschool hours.’

To encourage school districts to open their property and facilities for community recreational use after school hours,
the shared use law provides school districts and their employees with some immunity from liability. The law

provides, subject to two exceptions, that, “[s]chool districts and school district employees may not be held liable for
any claim resulting from a loss or injury arising from the use of indoor or outdoor school property or facilities made

296

available for public recreation or sport.”” There are two exceptions to this grant of immunity to school districts.
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First, there is no immunity for “[d]eliberate, willful or malicious injury to persons or property by a school district

employee.””’

Second, the law states that there is no immunity from “[i]njury resulting from a lack of proper maintenance or
upkeep of a piece of equipment or facilities, unless the school district or school district employee had attempted to
restrict access to a piece of equipment or facilities area in need of repair which would endanger a student during
normal school hours.”® This common sense provision imposes a duty on school districts to properly maintain their
equipment or make a reasonable effort to block access to equipment or facilities that they know are in need of repair.
As a practical matter, this exception is likely to have little impact on schools, because, as addressed below,
Mississippi schools already to have a duty during the school day to maintain their equipment and facilities safely or

block access to unsafe equipment and facilities so that students are not harmed.’

Before the enactment of this shared use law, there was no explicit grant of immunity for schools that opened their
facilities to community recreational use, although, as discussed below, a court might have found some protection
from liability under other laws. Because the shared use law was drafted as a separate law and not incorporated into
Mississippi’s Tort Claims Act (Act), it is not certain how the new law fits with other parts of the Act that offer
protections from liability to school districts. The statute expressly states that it “may not be deemed to create or
increase the liability of any person.”'® Although no court has interpreted this provision, this language likely ensures
that the shared use law cannot act to take away other protections that school employees and, perhaps, school districts

may have under the Act."

(b) Mississippi Tort Claims Act
While the shared use law provides some immunity to school districts and their personnel for after-school recreation
activities, other possible claims of immunity exist under Mississippi law. In 1993, the Mississippi Legislature
enacted the Act, which partially repealed the sovereign and governmental immunity that state and local governments
had enjoyed before the Act.'” The Act waives immunity; that is, it allows a governmental entity to be liable for
claims arising out of the torts of governmental entities and governmental employees acting within the scope and
course of their employment."* The Act applies to political subdivisions, including school districts.'* The Act’s
general waiver of governmental immunity is limited by 25 “exemptions,” which, if applicable, give a governmental
entity absolute immunity from liability.'> Applicability of one exemption does not defeat all the claims: “succinctly
put, immunity as to one claim does not necessarily, as a matter of law, equate to immunity as to all claims.”'® A
plaintiff is not allowed to abuse this rule, however, by splitting a single claim into separate claims when they are
clearly exempted under the statute. Generally, the courts have interpreted the Act’s exemptions in favor of limiting

governmental liability."’

Two of the Act’s exemptions may apply to school districts that open their grounds after school hours.

Immunity for Discretionary Acts

The first exemption gives governmental entities immunity for discretionary acts, “whether or not the discretion [is]
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abused.”"® Courts have provided some guidance regarding the application of the exemption. First, an act is
discretionary when “an official is required to use his own judgment or discretion” in performing it.'” By contrast, an
act is ministerial “if the duty is one which has been positively imposed by law and its performance required at a time
and in a manner or upon conditions which are specifically designated, the duty to perform under the conditions
specified not being dependent upon the officer’s judgment or discretion.”* The discretionary act exemption applies
when “(a) an employee exercise[s] discretion [or judgment] where that judgment was not foreclosed by legal
mandate and was thus not ministerial, and (b) the act also involved potential considerations of social, economic or

political policy alternatives.””!

Therefore, the first prong of the test requires a court to determine whether an
ordinance or regulation mandates whether and how an act is to be performed. If so, then the act is ministerial and not
entitled to protection. If, however, the act is not so regulated and is accordingly found to be discretionary, the court

then must determine whether the decision was based on social, economic, or political considerations.

By way of example, the Mississippi Supreme Court found that a van driver’s decision to allow a passenger to exit
the van required use of independent judgment, but did not implicate any policy concerns. Therefore, the court held
that the city was not entitled to immunity under the exemption.? In contrast, the Supreme Court found that a coach’s
decision to require a student to continue practicing, which resulted in the student’s suffering heatstroke, was
discretionary. Thus, the court held that the school district was entitled to immunity.” The Supreme Court
emphasized that to find otherwise would impair both a coach’s ability to discipline students and the school’s ability
to offer extracurricular activities and provide well-balanced education.”* Coaching, as well as other supervisory

duties, often requires independent judgments rendering those decisions discretionary.

The shared law encourages but does not require a school district to open school grounds to the public. As a result, a
district’s decision to open school grounds for after-school recreational activities, to whom, and for what activities is
likely a discretionary act that requires policy considerations. Accordingly, a strong argument may be made that a
district’s actions fall within the exception. It’s not clear, however, that immunity would apply to all activities
resulting from opening the facilities to the public. Subsequent decisions, such as the type of maintenance that the
facilities require, could be considered ministerial acts, depending on whether the acts require independent judgment
or require consideration of policies. Thus, whether a court finds immunity under the Act would likely depend on the

particular facts relating to the harm.

Immunity for Dangerous Conditions

The “dangerous condition” exemption could be available to a school district that opens its facilities for after-hours
recreational activities.” This exemption provides immunity to a governmental entity for injuries caused by a
dangerous condition on the governmental property “that was not caused by the entity’s negligent or wrongful
conduct, or of which it had no notice, either actual or constructive, and no adequate opportunity to protect or warn
against the condition, provided that the entity had no duty to warn of any condition open and obvious to anyone
exercising due care.”*® The “dangerous condition” must be a physical defect’” and not a man-made condition.*® To

overcome the immunity, a plaintiff must prove that an act or omission by a governmental employee directly caused
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the dangerous condition and that the entity knew of the condition and could have protected or warned the public.
Lastly, the plaintiff must prove that the condition was not open and obvious to any person using due care.”’ While
the “dangerous condition” exemption could be available to a school, as a practical matter, it may be difficult for a
district to invoke. Mississippi schools have a duty to protect students from a dangerous condition of property during
the school day (see discussion below). Because of this duty, it is less likely that a school would have no notice of a

dangerous condition on its property.

Under the Act, liability for school districts is the rule, not the exception. This broad statutory waiver of immunity is
mitigated by 25 enumerated exceptions under which a school could be granted immunity. Of particular import for
school districts are the exemptions for discretionary acts and dangerous conditions, which may offer some protection
from liability. Accordingly, under the Act, a school district could be protected from liability in limited

circumstances.

2. Limited Duty under Recreational User Statute

A school district could also be eligible for immunity under Mississippi’s recreational user statute. In 1978, the
Mississippi legislature enacted a recreational user statute to encourage landowners to open their lands to the public

for recreational purposes.’” The statute provides that the landowner, by opening access to the public, shall not:

(a) be presumed to extend any assurance that such land or water area is safe for any purpose,
(b) incur any duty of care toward a person who goes on the land or water area, or
(c) become liable or responsible for any injury to persons or property caused by the act or omission of a

1
person who goes on the land or water area.’

A landowner may receive protection under the statute only if he or she opens the land to the public free of charge,
meaning that “[no] fee is charged for entering or using any part of such land” and “[no] concession is operated on
said area offering to sell or selling any item or product to persons entering thereon for recreational purposes.”* A
landowner must give public notice of the availability of the land for such public use . . . once annually in a

newspaper of general circulation in the county where such lands are situated.”*

A landowner who allows the public access to land for recreational purposes is protected from liability, unless the

landowner acts in a “deliberate, willful or malicious” manner which results in an injury to persons or property.’

The first question is whether the statute applies to public landowners. While the statute does not expressly state
whether it applies to public landowners, courts have found that it does. A federal district court held that the United
States enjoyed protection from liability under Mississippi’s statute in its capacity as a landowner.” In another case,
the district court, while denying protection to a Mississippi county based upon the facts at hand, offered no
suggestion that the statute did not apply to public landowners.*® Finally, the purpose of the statute is “to encourage
persons to make available to the public land and water areas for outdoor recreational purposes.”’ Offering
recreational use immunity to public lands furthers the legislature’s intent. Accordingly, it is likely that the statute

applies to school district property.
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The second question is whether the types of recreational activities that occur on school grounds fall within the
statute’s protection. The statute defines “outdoor recreational purposes” to include an extensive list of activities,
including fishing, hunting, picnicking, and nature study, and expressly provides that the list is not exhaustive.’® We
found no case law interpreting the meaning of “outdoor recreational purposes” under the statute. Since the statute
explicitly states that the list of enumerated recreational activities is not exhaustive, a district could argue that the
intent of the statute is to make land available for general outside recreational activities, and therefore recreation on
school sites should fall within the definition. Opponents, however, could argue that although the list is not
exhaustive, it suggests activities that require more open land such as camping and trapping. Consequently, a court
could find that regular playground activity is too dissimilar from the enumerated activities to enjoy protection under

the recreational user statute.

3. Limited Duty Due to Historical Distinctions among Entrants on Land

We next consider whether Mississippi law retaining the traditional tripartite trespasser/licensee/invitee
classifications of entrants on land offer protections to school districts that open their facilities for recreational use.

We conclude that these distinctions are unlikely to provide significant protection to school districts.*

The key inquiry under this analysis is whether members of the public who use public school facilities for after-hours
recreation are licensees or invitees. (Because entrants using school grounds or facilities as part of a program to
combat obesity would have the school’s permission to be there, they would not be trespassers.) In Mississippi, a
licensee is one who enters “upon the property of another for his own convenience, pleasure or benefit pursuant to the
license or implied permission of the owner.”*’ The duty owed to a licensee is the same as to a trespasser in that the
licensee takes the premises as she finds it. The landowner has a duty to not intentionally or willfully injure a licensee

and, if the landowner is aware of a danger, to use ordinary care with respect to the licensee.*!

An invitee is a person who enters the land because of an expressed or implied invitation by the owner.** Invitees are
then subcategorized under Mississippi law as either business or public invitees. A business invitee is a person
“invited to enter or remain on the land for a purpose directly or indirectly connected with business dealings with the
possessor of the land.” A public invitee is a person who “is invited to enter or remain on land as a member of the

public for a purpose for which the land is held open to the public.”**

For our purposes, then, we are concerned with
whether after-hours recreational users would be considered public invitees, as there is no relevant business purpose
implicated unless the school charges an entrance fee. A landowner owes a duty to use ordinary care in preparing for

a visit and while a public invitee is on the premises.*’

Whether recreational users of school facilities are considered public invitees or licensees is legally significant,
because a landowner has a higher duty of care to public invitees than licensees. The definitions of licensee and
public invitee are similar and offer minimal guidance regarding classification. During the regular school day,
students and parents would likely be considered invitees. The Mississippi Supreme Court has held that schools must
exercise ordinary care in performing their duties toward students.*® Several Mississippi decisions have emphasized

the compulsory nature of education under state law as well as the fact that the school is paid to teach the students.*’
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The Court has also found that schools owe a duty of care to attendees of school-sponsored after-school activities,

such as basketball games.*®

It’s unclear how a court would classify after-school users of school recreational facilities for non-school sponsored
activities as there is no case considering the issue. Children participating in a free after-school recreational program
could be considered licensees for two main reasons. First, the children would be entering school grounds for their
own pleasure and convenience, without providing any benefit to the school. Such an argument was successfully
made in Skelton v. Twin County Rural Electric Association in which a boy injured himself on an electrical pipe
while playing in his neighbor’s yard.*’ In analyzing liability, the court determined that the child was a licensee rather
than an invitee; even though he was invited onto the premises, he entered the property mainly for his own pleasure,
to play.>® Second, some Mississippi courts have looked to the Restatement (Second) of Torts § 332, which states that
an invitation differs from mere permission, which is sufficient to distinguish an invitee from a licensee.”’ A school
could argue, then, that in opening up its grounds and facilities after hours, it is only permitting children, not inviting
them, to use the premises. This argument would be best supported in cases in which the school did not offer specific

programming but merely opened its grounds for informal, unstructured activities of the users’ own choosing.

Under other circumstances a court might consider children to be invitees. If, for example, the school offered specific
programming, a court could consider that the school was conferring an invitation. Similarly, if a school charged an
entrance fee that benefitted the school, visitors could be considered invitees. The language in the shared use law
could support this interpretation as well. Due to the lack of guidance from the statute and case law and the differing

fact scenarios, however, it’s difficult to predict how a court might rule.

4. Duties and Indemnification of Public School Employees

In Mississippi, a governmental employee may be joined in a tort suit only as a representative of government.
Employees cannot be held personally liable for “acts or omissions occurring within the course and scope of the
employee’s duties.”>> Governmental entities must defend an employee and may not seek contribution or
indemnification from the employee unless the employee’s actions are outside the scope and course of employment.>
Government employees are not immune from liability for malicious or criminal offenses, libel, slander and
defamation, fraud, or other actions found to be outside the course and scope of employment that negate the

immunity defense.>

5. Duty during the School Day and After: A Comparison

When deciding whether to open up school facilities for recreational use, it is useful to evaluate how the legal risk
arising out of opening the school grounds for recreational use compares with the legal risk arising out of the use of

school grounds for programs that the school already runs.

In Mississippi, schools owe a duty of care to students. The Mississippi Supreme Court has held that “public schools
have the responsibility to use ordinary care and take reasonable steps to minimize risks to students thereby providing

a safe school environment.” The court, in concluding that public schools have a statutory duty to students, wrote:
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“[s]uperintendents, principals and teachers shall hold the pupils to strict account for disorderly conduct at school, on
the way to and from school, on the playgrounds, and during recess.”® The court also looked to Mississippi Code
Annotated § 37-9-69, which imposes a statutory duty for schools to maintain “appropriate control and discipline of
students while they are in the care of the school.”’ This duty arises in part because school attendance is compulsory
under Mississippi law.>® The Court has also found that schools owe a duty of care during school-sponsored after-
school activities, such as basketball games.” Thus, during the school day and at other school-sponsored events, a

school district owes a duty of care to students.

Under the shared use law, as discussed earlier, a school district that opens its facilities to the public for recreational
use is generally immune from liability, absent two exceptions. Under the law, then, a district owes a lower standard
of care to after-school users of its facilities than it does to students during the day. As a result, the liability risk to a
district for an injury that occurs after school appears to be lower than the risk of liability for an injury that occurs

during the school day.
B. Limits on Damages

1. Damages Limits under State Tort Claims Act

The Act limits an award for compensatory damages, punitive damages, interest, and attorneys’ fees against a
governmental entity.®” The maximum liability for all claims arising from a single occurrence is limited according to
when the injury occurred. All claims between 1993 and 1997 are limited to $50,000, whereas all claims between
1997 and 2001 are limited to $250,000, and all claims after 2001 are limited to $500,000.61 The Act bars any award
for punitive damages or for prejudgment interest.”> Recovery of attorneys’ fees is also barred unless otherwise

authorized by law.%

2. General Damages Limits for Tort Claims

Because all claims against a governmental entity must be brought under the Act, the Act’s limitation on damages
would govern a claim against a school district. Mississippi has also limited damages for other types of tort actions
under the Tort Reform Act of 2004. Section two of the act caps noneconomic damages for all civil actions other than
medical malpractice at $1 million.** Section four caps punitive damages awards based on the defendant’s net worth
and can be awarded only if malice, gross negligence, or reckless disregard for the safety of others is proved by clear
and convincing evidence.®> Section six, in addressing the allocation of fault, eliminates joint liability and prohibits

the reallocation of fault initially assigned to an immune tortfeasor or one whose liability is limited by law.*

C. Selected Risk Management Issues

In this section we consider two risk management issues involving legal questions that are susceptible to a
generalized legal analysis: (1) whether a school district could avoid liability arising out of recreational programs by
requiring the participants, or their parents or legal guardians, to sign liability waivers; and (2) whether a third party

providing the recreational programming on school grounds would have the same duty of care as a school district. In
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brief, we conclude that Mississippi courts disfavor liability releases and as such would be unlikely to enforce them,
and that school district liability may be reduced if the school district contracts with a third party to provide

recreational programming.

1. Liability Waivers

Mississippi courts do not favor exculpatory clauses in contracts and apply high standards when reviewing liability
waivers.”’ In order for a release from liability to be upheld: (1) any waiver must “clearly and precisely” describe the
extent of the waiver; (2) the waiver must be fairly and honestly negotiated; and (3) both parties must have
understood that they were absolving the other party from liability.® The court considers the “intentions of the parties
in light of the circumstances as they existed when the agreement was entered into.”®® The Supreme Court of
Mississippi has stated that “although waivers are commonly used and necessary for some activities . . . those who
wish to relieve themselves from responsibilities associated with a lack of due care or negligence should do so in
specific and unmistakable terms.””® Given that Mississippi courts disfavor releases from liability, competent drafting
of waivers is essential. Often, assumption of risk questions are for the jury to decide and, as such, are a last line of

defense for schools that open their facilities for after-hours recreational use.

2. Providing Access through Third Parties

A school district that contracts with a third party to provide recreational programming on its premises may benefit
from reduced exposure to liability for injuries proximately caused by negligence of persons charged with

supervising recreational activities.

If an independent contractor is supervising after-school recreational activities and a participant is injured due to
negligent supervision, the school district would likely have a reduced exposure to liability.”" The key question is
whether the relationship between the school district and the third party is that of master and servant or agent, or that
of principal and independent contractor.”” In determining which relationship exists, courts may look at the contract
between the parties as well as the conduct of the parties.”” In general, a master-servant/agent relationship exists
where “a servant is employed to perform certain acts in a way that is or may be specified, and he may not use his

discretion as to the means to accomplish the end for which he is employed.””

In other words, master-servant/agent
relationships resemble that of employer-employee relationships, where the “master” controls the “price in payment
for the work,” “furnishes the means and appliances for the work,” and has the right to “direct the details of the

manner in which the work is to be done.”””

On the other hand, a principal-independent contractor relationship exists where “it appears that a person employed to
do work is not, in the execution and performance of such work, subject to the control of the employer, but is free to
execute the work without being subject to the orders of the employer with respect to the details thereof.”’® It appears
that no Mississippi court has confronted the question of whether a third party providing recreational programming

on school grounds was an agent of the school district or an independent contractor. Courts have held in the past,
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however, that umpires’ associations’’ and security companies operating on school grounds’® are independent
contractors. Independent contractors operating on school grounds are not covered by the governmental immunity in
the Act’’ and instead owe a duty of care to those under their supervision. Thus, it is unlikely that a school district
will be held liable for injuries occurring during recreational activities under the auspices of a third party operating on

school grounds if the third party is deemed an independent contractor and not a servant/agent.
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