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survive judicial review under a forum analysis: (1) a ban on 
all advertising on campus; (2) a ban on all food and bever-
age advertising on campus; or (3) or a ban on advertising on 
campus for those food and drinks that are not allowed to be 
sold on campus. 

The paper concludes that public school districts can rest as-
sured that they have a range of policy options to counteract 
the pervasiveness of junk food and soda manufacturers on 
campus without violating the First Amendment.

i. Brief history of the commercial speech doctrine 

As recently as the 1970s, the Supreme Court held advertis-
ing to be entirely outside the scope of First Amendment 
protection.5 The sanctuary of the First Amendment was 
reserved for the exposition of ideas relating to “truth, sci-
ence, morality, and arts in general, in its diffusion of liberal 
sentiments on the administration of Government.”6 The 
Supreme Court had long held that a government ban on 
such expressive activity due to its content was almost always 
per se invalid.7 Between the 1940s—when the question of 
constitutional protection for advertising first presented it-
self to the Supreme Court—and the 1970s, the Supreme 
Court generally analyzed advertising not as a form of free 
expression but rather as a standard business practice subject 
to government regulation.8 The Court saw no First Amend-
ment issue associated with a government body seeking to 
advance the health, safety, or welfare of the community by 
restricting advertising on certain topics.  

In the 1976 case of Virginia State Board of Pharmacy v. Vir-
ginia Citizens Consumer Council,9 however, the Supreme 
Court announced a new “commercial speech doctrine” that 
welcomed advertising into the protective domain of the 
First Amendment. The case involved a statewide ban on 
the advertisement of prescription drug prices.10 Squarely 

The ubiquity on public school campuses of non-nutritious 
food and drinks, and of messages promoting their con-
sumption, is of grave concern to many parents, teachers, ad-
ministrators, and nutrition advocates. Schools undoubtedly 
have a powerful influence on how students eat.1 By allowing 
junk food and soda companies to saturate the school atmo-
sphere with their products and messages, schools may be 
not only undermining their efforts to teach students about 
good nutrition but also fueling the American childhood 
obesity epidemic.2 

Across the country, there is increasing interest in restrict-
ing non-nutritious food and beverage marketing on public 
school campuses. A school district3 that wants to counteract 
the pervasiveness of junk food and soda manufacturers at 
school may be inhibited, however, not only by monetary and 
political pressures but also by legal questions related to the 
First Amendment.4 

This paper seeks to demystify how the First Amendment 
bears upon efforts to restrict food and beverage marketing 
in public schools. The paper begins with a brief explana-
tion of why the First Amendment might be implicated in 
a school district policy to restrict junk food and soda mar-
keting on school grounds. The paper then touches on two 
actions a school district might take without involving the 
First Amendment: forbid the sale of non-nutritious prod-
ucts without forbidding advertising for the products; and 
enter into individual contracts with vendors that proscribe 
certain sales and advertising practices. 

Next, the paper describes the workings of a “forum analy-
sis,” which is the legal test that a court would likely use 
to evaluate a school district advertising policy that is chal-
lenged on First Amendment grounds. The paper determines 
that there are three types of advertising policies that should 
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implicate the First Amendment. If the regulation is chal-
lenged on constitutional grounds, a court is likely to apply 
the “rational basis test.”15 Under this test, a regulation will 
be upheld so long as it bears a rational relationship to a le-
gitimate governmental purpose.16 The rational basis test is 
very deferential to the government, and courts are quite re-
luctant to overturn regulations subject to the rational basis 
test.17 A rational relationship need not be proven by scientific 
data but instead need only be supported by common sense.18 
Protecting public health and protecting children have long 
been accepted to be legitimate governmental purposes.19 

This means that if a school district decides solely to limit 
the types of food and beverage products that are allowed 
to be sold on campus, the district can be confident that its 
policy will survive a constitutional challenge with ease.20 If, 
however, the school district also wants to restrict advertising 
for certain types of food and beverages on campus, the legal 
landscape becomes somewhat more complicated (though by 
no means insurmountable) because the First Amendment is 
drawn in.

Note that sometimes it is difficult to distinguish between 
a product regulation and an advertising regulation. For ex-
ample, tobacco companies have alleged that a government 
prohibition on the distribution of free tobacco samples 
not only regulates products but also regulates commercial 
speech protected by the First Amendment.21 Similarly, a 
food manufacturer might argue that a school district ban 
on the distribution of free candy samples is, in part, an ad-
vertising regulation subject to a First Amendment analysis. 
It is beyond the scope of this paper to imagine the range of 
product-based restrictions a school district might impose 
that could inadvertently sweep in commercial speech in-
terests. Suffice it to say that when drafting a school district 
policy limiting the distribution of specified food and bev-
erage company products, it is worth considering whether 
commercial speech interests might be implicated, and, if so, 
whether the policy would withstand a First Amendment 
challenge.

B. restricting Advertising through individual contract 
provisions

Often, an individual school will negotiate with outside ven-
dors to provide food and food-related services and products 
to the campus. By limiting advertising through a contract 
provision with these vendors, a school might be able to im-
munize itself against a First Amendment challenge.

A party may give up (i.e., “waive”) its constitutional 
rights—including First Amendment free speech rights—in 
certain circumstances, including via a contract.22 In order to 
be constitutional, the waiver must be done voluntarily and 
with full awareness of the legal consequences.23 Courts are 

before the Court was the question of whether speech that 
does “no more than propose a commercial transaction” is 
entitled to First Amendment protection.11 The analysis in 
this case rested on the importance of the free flow of com-
mercial information to the targeted consumer and society 
at large. The Court noted that a particular consumer’s in-
terest in an advertisement “may be as keen, if not keener 
by far, than his interest in the day’s most urgent political 
debate.”12 It also determined that “[a]dvertising, however 
tasteless and excessive it sometimes may seem,” is essential 
to the smooth functioning of a free enterprise economy in 
a democracy.13 In striking down the prescription drug price 
advertising ban, the Court ruled that advertising, or “com-
mercial speech,” is entitled to some degree of protection un-
der the First Amendment.14 

In the wake of Virginia Pharmacy, courts will treat a gov-
ernment advertising regulation as a First Amendment is-
sue. This does not meant that courts will outlaw any gov-
ernment effort to limit advertising on specified topics, but 
it does mean that when such efforts are challenged, courts 
will subject them to close scrutiny. Fortunately, even in the 
Virginia Pharmacy era, the Supreme Court has left a lot of 
room for school districts to pass policies limiting non-nutri-
tious food and beverage marketing on their campuses.

ii. Avoiding First Amendment scrutiny

Before addressing how a school district might design a poli-
cy that is likely to withstand a First Amendment challenge, 
it is worth noting that there are at least two ways the public 
schools could attempt to tackle the rampant promotion of 
unhealthy food and drink on their campuses without in-
voking First Amendment scrutiny: they could ban products 
without regulating speech; and they could draft individual 
contracts with vendors that do not permit certain sales and 
advertising practices. The downside of these approaches is 
that they would be significantly less comprehensive than a 
district-wide policy targeting all aspects of in-school food 
and beverage marketing.

A. regulating products

In envisioning the ways a school district might seek to re-
duce the promotion of junk food and sodas in schools, it 
is important to distinguish between policies that regulate 
products (e.g., by setting nutritional standards that elimi-
nate categories of products)  and those that regulate speech 
about the products. For example, a court will treat a ban on 
the sale of soda in schools very differently from a ban on 
soda advertising in schools.

When the government regulates a product directly, say by 
prohibiting the sale of a product or by restricting how or 
where a product is sold, the government generally does not 
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property on which the government might seek to impose a 
content-based speech restriction:

• A public forum is public property, such as a street or 
park, which by long tradition or government fiat have 
been devoted to assembly and debate.28 

• A limited public forum is public property that the gov-
ernment has opened for use by the public as a place for 
expressive activity.29 Examples include a school board 
meeting or a municipal theater.30

• A non-public forum is public property which is neither 
by tradition or designation a forum for public com-
munication.31 Post offices and military installations are 
quintessential non-public forums.32

In public and limited public forums, content-based speech 
restrictions are subject to a heightened standard of review 
and are likely to be struck down by a court.33 In non-public 
forums, however, such restrictions are subject to a much 
more lenient standard of review and have a good chance of 
being upheld.34 Specifically, in a non-public forum, a con-
tent-based speech restriction will be upheld so long as it is 
“reasonable and not an effort to suppress expression merely 
because public officials oppose the speaker’s view.”35

The Supreme Court presumes that all facilities in elemen-
tary, middle, and high school facilities are non-public fo-
rums subject to a lenient First Amendment standard of 
review.36 For example, in the important case of Hazelwood 
School District v. Kuhlmeier,37 the Supreme Court held that 
a high school newspaper published as a part of a journal-
ism class was a non-public forum.38 The Court recognized 
that the “special characteristics of the school environment” 
justify giving school authorities a great deal of leeway to 
control speech in accord with their “basic educational mis-
sion.”39 

A school facility will be deemed a public forum or limited 
public forum subject to stricter First Amendment review 
“only if school authorities have by policy or by practice 
opened [it] for indiscriminate use by the general public or 
by some segment of the public, such as student organiza-
tions.”40 A court is unlikely to find a school facility to be 
a public forum even if it has been opened to the speech 
of select outside groups.41 Nor will a court be inclined to 
name a school facility a public forum simply because it has 
been used for the purpose of raising money.42 The case law 
precedent shows that it should be easy for a school district 
to persuade a court that the facilities targeted by its adver-
tising policy are non-public forums.

B. drafting a policy to pass a Forum Analysis

Under the First Amendment test for non-public forums, a 
school district that wants to implement a policy to limit 

generally satisfied “where the parties to the contract have 
bargaining equality and have negotiated the terms of the 
contract, and where the waiving party is advised by com-
petent counsel and has engaged in other contract negotia-
tions.”24 

This means that during contract negotiations, a school can 
request that a vendor agree to any type of advertising pro-
hibition envisioned by the school. If the vendor signs the 
contract with a provision containing an advertising prohibi-
tion, the vendor relinquishes any First Amendment rights 
it might have had to advertise in the school so long as the 
vendor entered into the contract voluntarily and with full 
awareness of the legal consequences. Given that competi-
tive food and beverage vendors tend to be large companies 
with sophisticated business and legal savvy, they will be 
hard-pressed to argue after-the-fact that they did not sign 
the contract voluntarily and with full awareness of the legal 
consequences. Therefore, such a contract is almost certainly 
enforceable and invulnerable to a subsequent First Amend-
ment challenge by the vendor.

Using contract to restrict junk food and soda advertising 
on campus is a particularly appealing strategy for a public 
school principal who cares about the issue and who has the 
authority to negotiate with vendors, but who cannot con-
vince the governing body to tackle the problem at a district-
wide level. If, however, many schools in a district start in-
serting the same advertising prohibition into their vending 
contracts, it may begin to appear that the district has a de 
facto policy (i.e., a policy that exists in fact if not on paper) 
of limiting food and beverage advertising.25 As described 
above, a school district advertising policy will be treated by 
the courts as a First Amendment issue.

iii. First Amendment Forum Analysis Applied to 
school Advertising policies

A limitation or ban on advertising in public schools en-
tails a content-based speech restriction on public property. 
A content-based speech restriction outlaws speech about a 
specified topic that the government deems to be inappro-
priate or offensive to the ears of a particular audience. 26 
When a government body is subject to a First Amendment 
challenge for imposing a content-based speech restriction 
on public property, courts generally apply a  “forum analy-
sis.” Under a forum analysis, the government’s likelihood of 
victory depends largely on the nature of the public property 
targeted by the restriction.

A. Workings of a Forum Analysis

The Supreme Court articulated the forum analysis in the 
case of Perry Education Association v. Perry Local Educa-
tors’ Association.27 Perry defines three categories of public 
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defend a ban on advertising for food and drinks that it does 
not allow to be sold on campus by declaring a desire to be 
consistent in its wellness policy and to avoid the appearance 
of endorsing junk food and soda.49  

If, however, a school district forbids advertising on campus 
for a category of food and drink products while simultane-
ously allowing  the sale on campus of those same products, 
the district may be vulnerable to a reasonableness challenge. 
Common sense dictates that the district would greatly un-
dercut its rationale for the advertising restriction if it con-
currently allowed students to purchase products subject to 
the restriction. Moreover, the Supreme Court is more pro-
tective of commercial speech than it is of commercial sales, 
so courts will look very suspiciously on any prohibition that 
applies to speech about a product but not to the product 
itself.50 

2) Ensuring the Policy is Viewpoint Neutral51

A government body may impose reasonable content-based 
restrictions on third party speech in a non-public forum so 
long as the restrictions are not “an effort to suppress the 
speaker’s activity due to disagreement with the speaker’s 
view.”52 A policy is “viewpoint neutral” if it restricts all third 
party speech relating to a given subject matter, including 
speech in favor of and against the subject matter. 53 In other 
words, if the government body allows third parties into the 
forum to speak on a topic that is deemed permissible, then 
it cannot exclude certain speakers on the topic just because 
it opposes their viewpoint.54 

In the Planned Parenthood example, the Ninth Circuit 
found the school district’s decision to exclude advertise-
ments for family planning services from school newspapers 
to be viewpoint neutral. The court recognized that the ad-
vertisements “were rejected, and schools enacted guidelines 
excluding advertising that pertains to ‘birth control prod-
ucts and information,’ in order to maintain a position of 
neutrality on the sensitive and controversial issue of family 
planning and avoid being forced to open up their publica-
tions for advertisements on both sides of the ‘pro-life’-‘pro-
choice’ debate.”55

A school district should succeed in arguing that its policy is 
viewpoint neutral if the policy prohibits (1) all advertising 
on campus, (2) all food and beverage advertising on campus, 
or (3) all advertising on campus for those food and drinks 
that are not allowed to be sold on campus. In each case, 
the policy would draw a clear line around an entire subject 
of impermissible speech for third parties in the forum. By 
forbidding all advertising on campus, the district would re-
main neutral with regard to the messages of all advertisers. 
By forbidding all food and beverage advertising on campus, 
the district would remain neutral with regard to the mes-

or prohibit non-nutritious food and beverage advertising on 
campus must ensure that its policy is both “reasonable” and 
“viewpoint neutral.”43  In order to minimize their suscepti-
bility to a First Amendment challenge, school districts are 
advised to pass one of three types of advertising policies: 
(1) a ban on all advertising on campus; (2) a ban on all 
food and beverage advertising on campus; or (3) or a ban 
on advertising on campus for those food and drinks that are 
not allowed to be sold on campus. However, school districts 
should avoid implementing a policy that forbids advertis-
ing on campus for unhealthy food and beverage products 
(however defined) while concurrently allowing the sale on 
campus of those same products.

1)  Ensuring the Policy is Reasonable

A reasonableness determination turns on the question of 
whether the policy “is wholly consistent with the district’s 
legitimate interest in preserving the property for the use to 
which it is lawfully dedicated.”44  The policy “need only be 
reasonable; it need not be the most reasonable or the only 
reasonable limitation.”45

For example, in the case of Planned Parenthood v. Clark 
County School District,46 the Ninth Circuit found that it was 
reasonable for a school district to exclude advertisements 
for family planning services from school newspapers. It did 
not matter that the schools accepted other advertisements, 
such as those for casinos, that might seem inappropriate for 
a teenage audience.47 In assessing the reasonableness of the 
exclusion, the court acknowledged the right of educators 
to tailor the topics of advertising in public school to the 
emotional maturity of the audience. Moreover, given that a 
non-public forum “by definition is not dedicated to general 
debate or the free exchange of ideas,” the court held that it 
was reasonable to forbid school newspaper advertisements 
that are “controversial, offensive to some groups of people, 
that cause tension and anxiety between teachers and par-
ents, and between competing groups such as [Planned Par-
enthood] and pro-life forces.”48

A school district policy most likely would be reasonable 
if it prohibited (1) all advertising on campus, (2) all food 
and beverage advertising on campus, or (3) all advertising 
on campus for those food and drinks that are not allowed 
to be sold on campus. The district could assert a range of 
legitimate pedagogical interests backing each policy. For 
instance, the district could defend a total advertising ban 
by pointing to its efforts to promote an educational rather 
than a commercial atmosphere and to prevent corporate ex-
ploitation of students. The district could defend a ban on 
all food and beverage advertising on campus by showing it 
wants to avoid confusion by limiting messages about nutri-
tion-related topics to the classroom. And the district could 
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possessing materials promoting non-nutritious food and 
beverage products. The Supreme Court precedent relating 
to this issue is in flux. On the one hand, the Court tra-
ditionally has been much more protective of the personal 
expression of students and teachers that incidentally takes 
place at school than of the expression of students, teach-
ers, and others that occurs with the sanction, or under the 
guise, of school authorities.59 For example, in Tinker v. Des 
Moines Independent Community School District,60 the Court 
struck down a public high school policy prohibiting stu-
dents from wearing black armbands to protest the Vietnam 
War.61 The Court held school officials to an exacting stan-
dard: Student expression may not be suppressed unless it 
will “materially and substantially disrupt the work and dis-
cipline of the school.”62 On the other hand, the recent case 
of Morse v. Frederick63 signals a departure from tradition, 
or at least carves out an exception.. In Morse, the Court 
ruled that a high school principal did not violate the First 
Amendment when she suspended a student for displaying a 
banner reading “Bong Hits 4 Jesus” at a school-supervised 
event.64 The Court declined to follow Tinker and instead 
crafted a more lenient and fact-specific standard: Student 
expression that reasonably appears to promote illegal drug 
use may be suppressed in light of the special characteristics 
of the school environment and the principal’s interest in 
preventing illegal drug use by students.65 It remains unclear 
what standard of review would apply to a case involving a 
public school campus ban on another kind of expression, 
such as wearing T-shirts decorated with soda brands. But in 
this type of case, school officials are unlikely to receive the 
level of sympathy that the principal did in Morse because 
Morse addressed expression about illegal activity.66

iv. conclusion

Although the First Amendment case law keeps a tight rein 
on government entities that want to restrict advertising in-
tended for adult consumers, it gives public school districts 
a lot of leeway to curb advertising directed at their student 
bodies. A school district that wants to pass a policy limiting 
junk food and soda marketing on its campuses has a good 
chance of avoiding First Amendment problems by select-
ing one of three options: (1) a ban on all advertising on 
campus; (2) a ban on all food and beverage advertising on 
campus; or (3) or a ban on advertising on campus for those 
food and drinks that are not allowed to be sold on campus. 
A school district will stand on shakier First Amendment 
ground, however, if it restricts advertising for products that 
are allowed to be sold on campus or if it forbids students 
and teachers from wearing or possessing materials promot-
ing junk food and soda products.

sages of all food and beverage advertisers. Or by forbidding 
all advertising on campus for those food and drinks that are 
not allowed to be sold on campus, the district would remain 
neutral with regard to the messages of all advertisers who 
want to promote or oppose the consumption of the food 
and drinks that are not allowed to be sold on campus.

On initial glance, a ban on advertising on campus for those 
food and beverage products that are not allowed to be sold 
on campus may seem to express a viewpoint by showing a 
preference for advertising about those products that are al-
lowed to be sold on campus. However, such a ban should 
be considered viewpoint neutral so long as it allows in ad-
vertising that promotes and criticizes the products that are 
allowed to be sold on campus. The viewpoint neutrality 
analysis first asks what topic of speech is permissible (e.g., 
advertising for food and beverage products that are allowed 
to be sold on campus) and second asks whether third party 
speakers who espouse differing views of the permissible 
topic are given an opportunity to speak.56

Note that the viewpoint neutrality requirement applies only 
where a government body seeks to regulate the speech of 
third parties in a non-public forum. When a district or a 
school itself speaks, it is free to express its own views and 
has no obligation to provide a forum for others with differ-
ing views.57 So a district can implement a health curriculum 
or a teacher can use soda advertisements in a media studies 
class without any requirement that food and beverage com-
panies be given a platform to communicate their views on 
nutrition or marketing principles to students. 

3) Other Drafting Considerations

It is beyond the scope of this paper to recommend exact 
policy language. This paper merely offers general guidance 
on how to avoid First Amendment problems when draft-
ing an advertising policy targeted at junk food and soda on 
public school campuses. In that spirit, it is worth noting 
two additional considerations a school district should take 
into account when creating such an advertising policy.

First, for both practical and legal reasons, a policy should 
be written as clearly as possible. It should contain defini-
tions of key terms and should be specific about the types of 
advertising it does and does not cover. A school district may 
want to include persuasive findings that could bolster the 
argument that the policy is both reasonable and viewpoint 
neutral. For consistency, a school district should consider 
making its advertising policy a subsection of its federally-
mandated wellness policy.58 

Second, it would be somewhat risky for the policy to go 
so far as to prohibit students and teachers from wearing or 
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