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Availability

POLL

What is your state or community doing to
regulate e-cigarettes at the point of sale?
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E-cigarettes sales ($, millions) increased by
132.5%
720
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Giovenco, Daniel P et al. 2015. “E-Cigarette Market Trends in Traditional U.S. Retail Channels, 2012-2013.” Nicotine & Tobacco Research 17 (10 ): 1279-83.
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Industry Targeting

WHY QUIT?
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Industry Targeting
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Industry Targeting
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Check out how well this spinner is placed!

Retail Tobacco and Health

The Industry Spends $1 Million/ Hour

On cigarette and smokeless tobacco advertising and promotion at the
point of sale
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Health: Reduced Harm?
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Clashing Views on E-Cigarettes
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Jury is out on health effects of
e-cigarettes
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Health: Aerosols

Are E-cigarettes Safer? New Study
Says Vapors Trigger Lung Cell Stress

Bijay Dhurget 7

Amidst the debate on whether e-cigarettes help people quit smoking, a recent study
ptiblishied by resenrvhors from the University of Rocliester in the journal Plus One
supgests that e-cigarettes ave toxic to ¢

Researchiers observed that the epsthelial cells (layers of eells that line hollow organs
and glands of hunian lugs) slowed sipns of sevare inflamsmation (e body's natura
immme respanse] and of reactive exygen species which can harm the cells (the
Penson we take anti-on e also foutd tiat smoking e-clgarettes cai lduce
stress anel cause cell damage. Similar sudies done with mice showed correhorting
results.

The heattng ebement of the e-cigavette turms the e-lgaid sobution into an aerosol to

oftser possible carcinogens from these serosols can reach farther into the lungs, eell
systerms and blood strean in the form of nanoparticles.
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Health: Toxic Flavors?

Critical Care Medicine, 191
+ Zhy, et al. (2014). Four hundred and sixty brands of e-cigarettes and counting: implications for product regulation. Tobacco Control, 23, ii3-iiS.

+ Rowell, et al. (2015). Select E-Cigarette Flavors Alter Calcium Signaling, Cell Viability And Proliferation in Lung Eithelia. American Journal of Respiratory and

Normalizing Use

E-Cigarettes Are Gateway to Substance Abuse
and Addiction

Nicotine, in any form, can
prima the brain for harder
drugs

The vate-husband
T

http://time.com/3265187 e-cigarettes-gateway-drug/
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Normalizing Use

http://www.durbin.senate gov/download/report_-e-cigarettes|

Youth E-Cigarette Use Tripled
from 2013 to 2014
13._4“/0_.

Youth Initiation

Awareness of E-cigarette Advertising

Ameng 13- to |7-vear-Olds

100%

- Retail -

Legacy for Health. Vaporized - E-Cigarettes, Advertising, and Youth. May 2014.
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Trends 2010-2013

» Ever Use: N 11.2% (1.8% to
13%)

* Current Use: P\ 6.5% (0.3%
to 6.8%)

* Use is highest among young
adults (18-24, 14.2%)

* 32.5% of current e-cig
smoker are never or former
smokers

McMillen, Robert C et al. 2015. “Trends in Electronic Cigarette Use Among U.S. Adults: Use Is Increasing in Both Smokers and Nonsmokers.”
Nicotine & Tobacco Research 17 (10 ): 1195-1202.
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Regulatory Framework
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40 AGs urge tight regulation of e-cigarettes
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E-Cigarettes: A Nearly $2bn Industry,
A Regulatory Wild West

Undermining Policy

blucigs.com

11



9/25/2015

Undermining Polic

REUTERS e

Exclusive: With feds slow to act, states target e-cigarette

sales to minors
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More than 16 million children live in states
where they can buy e-cigs legally g

Undermining Polic
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Exclusive: With feds slow to act, states target e-cigarette

sales to minors

Minors easily able to purchase electronic cigarattes online

Cate. March 2. 2015
The JAMA Network Journals
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Undermining Policy

Proposed garette Tax Lands

E-Cigarette Taxation
(as of Jan 2015)

. Considering bills

Taxation adopted

. None

ia. ) 2015.




Public Interest

Figure 5. E-cigarette State-level Policy Activity 2014

45 of 48 states
B bnseitsenies  reported some
| FElESE  oolicy activity
L SOENE  related to
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Center for Public Health Systems Science. Point-of-Sale Report to the [ .
Nation: Policy Activity 2012-2014. SCTC ol

What can local & state practitioners DO
about electronic smoking devices?

Update definitions
Inclusive licensing
Restricting self service
Restrict promotions
Ban sampling

Child safe packaging
Flavor restrictions
Taxes

Resources

COUNTER
TOBACCO.0RG *0ee

ECHGARETTES AT THE PORT OF SALE
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Resources

COUNTER
TOBACCO.0RG *0ee

T
e-STARS & v-STARS .

<

Help develop these tools:
October 26, 29
CounterTobacco.org for details

Thank you!

info@countertobacco.org

o /CounterTobacco o @CounterTobacco

ChangelLabSolutions

POS Strategies to Regulate
Electronic Smoking Devices

Presented by
[ lan McLaughlin, JD
Program Director

September 25, 2015
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Healthier communities for all through better
laws and policies.

ChangelLabSolutions

\ lan Mclaughlin, JD
Program Director

\
OVERVIEW
1. How are electronic smoking devices currently
regulated?

2. How can states and local communities address
electronic smoking devices at the POS?
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HOW ARE ELECTRONIC SMOKING
DEVICES CURRENTLY REGULATED?
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History of FDA’s e-cigarette regulation

2009: First attempt of the FDA to regulate e-cigarettes as a
drug delivery device

2010: United States Courts of Appeals Sottera. Inc v. FDA

Holdings: “The FDA lacked authority under FDCA’
drug/device provisions to regulate tobacco products
customarily marketed without claims of therapeutic effect;
FDA had authority to regulate tobacco products customarily
marketed without claims of therapeutic benefit under the
Tobacco Act.”

Deeming Rule

April 2014: the FDA issued its proposed “Deeming Rule,” which
would extend its regulatory authority over e-cigarettes, cigars, pipe
tobacco, and hookah tobacco

Until the rule is adopted, FDA lacks authority to regulate the sale

or manufacturing of e-cigarettes as tobacco products
i‘

If passed, the
Deeming Rule Would:

Prohibit sales to minors
Restrict vending machine sales
Prohibit free samples

Require health warnings
Require disclosure of ingredients
Allow for FDA review

Require scientific evidence to support claim that an
e-cig product Is less harmful

17
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What Deeming Won’t Do

Deeming rule will not affect states’ and localities’ ability
to regulate:

+Licensing requirements

+Sales restrictions and “plug-ins”

*Taxes

» Marketing restrictions allowable under 15t Amendment

Advance Notice of Proposed
Rulemaking — E-liquids

=="ﬂ Wllﬂ The FDA has started

rulemaking process concerning
nicotine warnings and child-
resistant packaging for liquid
nicotine, nicotine-containing e-
liquid(s).

’??PPF!}.J

HOW CAN STATES AND LOCAL
COMMUNITIES ADDRESS
ELECTRONIC DEVICES AT THE POS?

\
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STATES REGULATING ENDS SALES

[ Prohibits ENDS sales to minors (n = 40)
O No prohibitions on ENDS sales to minors (n =11}
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U.S. E-Cigarette Regulations - 50 State Review (2015)

g andacopn of {May 22, 2015 T Iplus
[Wesiniogion, B.C. stzle simtatng igarmhe roqut n e : gmbration of . taeaion, produet
packagng. youh socessicther siriegintion '
ivwes e ot yat X = roters o e Ik of inke L o regulations relafed I e-cganties os of
Wy 22, 2015 nowever, i et the L G

[Fleaen cick o o wiai i see fre mguistions n place ns of May 22, 014,

Coick herm o ggwndond the: complein doia net, (FDF]

Available at:
www.tclconline.org

In light of pending laws
& regulations at the
federal level ...

What can state and local
governments ¢ do"
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LEGAL AUTHORITY
F

+ Police power
+ Local boards of health

Defining ENDS as
“Tobacco Products”

“Tobacco Products”

“Tobacco Product” means:

(1) any product containing, made, or derived from tobacco or nicotine that
is intended for human consumption, whether smoked, heated, chewed,
absorbed, dissolved, inhaled, snorted, sniffed, or'ingested by any other
means, including, but not limited to cigarettes, cigars, little cigars, chewing
tobacco, pipe tobacco, snuff; and

(2) any Electronic Smoking Device.

(3) Notwithstanding any provision of subsections (1) and (2) to the
contrary, “tobacco product” includes any component, part, or accessory of
a tobacco product, whether or not sold separately. “Tobacco product”
does not include any product that has been approved by the United States
Food and Drug Administration for sale as a tobacco cessation product or
for other therapeutic purposes where such product is marketed and sold
solely for such an approved purpose.

9/25/2015
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~ LICENSING

-

Vending Machine

Ban Self-Service Displays

at O ]_‘13_-,:.r.'.-.--'
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Prohibit Price
Promotions

- BOGO
+ Coupon
redemption
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TAXES

9/25/2015
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The Power to Tax

Taxes

What Products to Tax?

*E-liquids with nicotine
*E-liquids without nicotine?

*How to address component parts?

Taxes
Additional considerations:

*What should the tax rate be?

* Fixed rate, or ad valorem tax at equivalent
rate for cigarettes?

*Determining the point of intervention?
+ Depends partly on whether state or local
» The unique problem posed by vape shops

9/25/2015
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Disclaimer

The information provided in this discussion is for informational
purposes only, and does not constitute legal advice. Changelab
Solutions does not enter into attorney-client relationships.

Changelab Solutions is a non-partisan, nonprofit organization that
educates and informs the public through objective, non-partisan

analysis, study, and/or research. The primary purpose of this
discussion is to address legal and/or policy options to improve
public health. There is no intent to reflect a view on specific
legislation.

® 2015 Cirangelaly Solutions
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ChangelLabSolutions

lan McLaughlin, JD

imclaughlin@changelabsolutions.org
www.changelabsolutions.org

Follow us on Twitter!
@ChangeLabWorks
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