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This memorandum summarizes California law governing liability for after-hours recreational use of school facilities. 

It should be read with this project’s overview memorandum, which can be found at 

www.changelabsolutions.org/publications/liability-schools-50-states. It does not provide the kind of detailed 

analysis necessary to support the defense of a liability action, nor is it a substitute for consultation with a lawyer. If 

there are important cases, statutes, or analyses that we have overlooked, please inform us by sending an email to 

info@changelabsolutions.org.  

* * * 

In 1963 California enacted a comprehensive system of governmental liability in tort that superseded any common 

law liability but that, nevertheless, is very similar to a cause of action under the doctrine of negligence.1 As for a 

negligence action generally in California, a plaintiff must prove five elements: (1) the defendant owed the plaintiff a 

legal duty of due care, (2) the defendant breached that duty, (3) the breach by the defendant caused an injury or 

detriment to the plaintiff (a loss or harm suffered in person or in property), (4) the plaintiff’s detriment was a 

proximate result of the defendant’s breach, and (5) damages resulted.2 For purposes of evaluating the legal rules that 

affect the liability risk involved in opening up schools to after-hours recreational use, the crucial issues involve the 

existence and definition of the school’s legal duty. 

In general, schools in California have strong protections against liability. During school hours, schools have a duty 

to provide a “prudent person” standard of care in supervising students who participate in school-sponsored activities. 

In addition, school officials must take reasonable care in the design of recreational facilities to prevent possible 

injuries. Schools benefit from statutorily created immunities that may help shield them from tort claims arising from 

injuries on school grounds, provided that they have taken reasonable care to prevent those injuries. In terms of after-

school or non–school-related activities, or the use of school facilities by third parties, schools bear no greater duty 

than they do during school hours and probably bear less duty in most circumstances. In addition, schools may be 

able to take advantage of liability waivers to further protect them from suit. 

Part A of this memorandum addresses the duty of the school system. Part B addresses issues relating to limits on 

damages. Part C addresses two risk management issues that involve legal questions susceptible to a generalized legal 

analysis: (1) whether a school district could avoid liability arising out of recreational programs by requiring the 

participants, or their parents or legal guardians, to sign liability waivers; and (2) whether a third party providing the 

recreational programming on school facilities would have the same duty of care as a school district. 
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A. Public Schools, the Duty Element, and After-Hours Use 

Absent special liability protection, school districts and other providers of recreational facilities have the legal duty to 

take reasonable precautions to prevent injury. What is reasonable is very context specific and depends on many 

things, but most importantly the nature of the harm, the difficulty of preventing it, and generally accepted standards 

in the management of recreational facilities. 

As any lawyer who has tried to explain the concept of negligence to a layperson knows, the standard of reasonable 

care can seem frustratingly vague and imprecise. Yet it is the standard that generally governs liability risk for 

organizations and individuals in the United States. On the whole, it is a flexible standard that balances the competing 

interests of the providers and users of many kinds of services. 

This section explains the ways California law limits the legal duty of school districts. California law sometimes 

protects school districts from liability so that school districts that do not take reasonable precautions may still be 

able to avoid legal responsibility for any resulting injuries. California law does this through governmental immunity, 

which we explain in subsection 1. In our judgment, governmental immunity is likely to protect school districts 

against liability for injuries relating to many activities typical to after-hours recreational programs. Subsection 2 

discusses the liability and indemnification of school employees, a topic closely related to school districts’ overall 

liability risk.  

Subsection 3 discusses recreational use statutes, which sometimes also offer liability protection to school districts. 

Unlike those in many other states, however, California’s recreational use statute does not apply to public entities, so 

that statute does not provide any protection to school districts.  

Subsection 4 discusses the impact of the California courts’ decision to replace the traditional distinctions among 

different categories of entrants on land with a single test that measures the landowner’s actions using a reasonable 

person standard. Subsection 5 concludes this part of the memorandum by comparing the legal duties that a school 

already faces for activity during the school day with the legal duties that the school would face if it permitted after-

hours use of its facilities. 

1. Limited Duty Due to Governmental Immunity 

In California, the Tort Claims Act3 sets forth all governmental immunities and tort liability.4 This statute was created 

specifically to prevent public entities, which includes schools,5 from closing their land out of fear of liability.6  

In enacting the Tort Claims Act, the California legislature intended to limit the liability of public entities arising 

from injuries sustained in the course of physical activities, though it did not abrogate a school’s duty to provide 

reasonable supervision of students engaging in school-sponsored activities.7 Under the act, public entities and their 

employees are immune from liability arising out of “hazardous recreational activity.”8 Hazardous recreational 

activity includes activity that carries a substantial risk to the participants or spectators, as opposed to activity that 

carries a minor risk of injury.9 The statute provides an extensive list of activities that qualify as hazardous, including 

bicycle racing, body contact sports, cross-country and downhill skiing, and trampolining.10  
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Courts make an important distinction between recreational activities, hazardous or otherwise, and school-sponsored 

physical education or extracurricular activities. Recreational activities are voluntary and unsupervised; school-

sponsored physical education or extracurricular activities are mandatory and supervised by school personnel.11 

When supervising school-sponsored athletic activities, school officials have no duty to eliminate risks inherent in the 

sport, but have a duty to not increase the risks over and beyond those inherent in the sport.12 If they meet this 

standard, courts have applied a prudent person standard of care to school officials supervising school-sponsored 

athletic activities; this standard of care is “the same care as persons of ordinary prudence, charged with the duty of 

carrying on the public school system, would use under the same circumstances.”13 

The statute and applicable common law are also likely to protect schools from liability in connection to a host of 

after-hours recreational activities.14 Such activities are unlikely to qualify as hazardous, and none would be other 

than voluntary. Generally, the school’s duty of supervision exists only during school-related or -encouraged 

functions and to activities taking place during school hours.15 

In addition, public entities and employees are not liable for injuries resulting from conditions of public property if 

the act or omission that created the condition is reasonable16 or if the public entity or employee can establish that the 

actions taken to deal with the risk of injury were reasonable.17  

There is also “design immunity” for any injury caused by the plan or design of a construction of, or an improvement 

to, public property, so long as that plan or design was approved in advance of its construction by a legislative body 

or other entity that has discretionary authority to give approval.18 A public entity claiming design immunity must 

establish three elements: (1) a causal relationship between the plan or design and the accident, (2) discretionary 

approval of the plan or design prior to construction, and (3) substantial evidence supporting the reasonableness of 

the plan or design.19 A claim of design immunity can be defeated if the entity has notice that “the plan or design, 

under changed physical conditions, has produced a dangerous condition. . . .”20 Three elements are necessary to 

show that the entity has lost design immunity: 

1. the plan or design has become dangerous because of a change in physical conditions 

2. the public entity had actual or constructive notice of the dangerous condition 

3. the public entity had a reasonable time to obtain the funds and carry out the necessary remedial work to 

bring the property back into conformity with a reasonable design or plan, or the public entity, unable to 

remedy the condition, had not reasonably attempted to provide adequate warnings.21 

Most California cases dealing with design immunity concern the liability of state and local authorities for the design 

and construction of roadways and intersections. However, in an unpublished22 case, one court rejected a school’s 

claim of design immunity on the grounds that the design of a wall from which the plaintiff fell and was injured did 

not conform to the school’s original design for that wall.23 



       
 

Liability Risks for After-Hours Use of Public School Property to Reduce Obesity: California              4 

2. Duties and Indemnification of Public School Employees 

In general, school district employees benefit from the same governmental immunity as the school district, and thus 

there will rarely be cases in which a school district is immune and the employee is not (as long as the employee was 

acting in the scope of employment). Public employees have limited discretionary immunity, a qualified immunity 

available to public employees when an injury results from an employee’s act or omission when that act or omission 

is the result of the exercise of discretion available to that employee.24 In general, any act that requires the exercise of 

judgment and choice is discretionary.25 In contrast, ministerial acts involve the execution of a set task without the 

exercise of discretion.26 If discretionary immunity does not apply, public employees may make use of the same 

defenses as they would if they were private citizens.27 

In general, a public entity will be liable for injuries caused by the negligent act or omission of an employee if the 

employee’s negligent act or omission occurred within the scope of his employment and no other statutory 

immunities apply.28 When an employee of a public entity faces a claim, California law breaks the role of the public 

entity into two parts: the entity’s ability to defend its employee, and the entity’s ability or duty to indemnify the 

employee for any claim or judgment against him. Public entities can defend an employee only if the employee was 

acting within the scope of her employment and the employee requests the defense, in writing, within ten days of the 

incident.29 The public entity may reserve the right to indemnify the employee until after it has been determined 

whether the injury arose out of an act or omission occurring within the scope of the employee’s employment.30  

The public entity is obligated to indemnify an employee if the following statutory requirements are met: (1) the 

employee seeks indemnification; (2) the employee proves that the act or omission occurred within the scope of his 

employment with the public entity; and (3) the public entity fails to establish that the employee “acted or failed to 

act because of actual fraud, corruption or actual malice or that [the employee] willfully failed or refused to conduct 

the defense of the claim or action in good faith or to reasonably cooperate in good faith in the defense conducted by 

the public entity.”31 The employee must also be indemnified for any claim, judgment, or reasonable defense costs 

incurred if the public entity does not defend the employee or reserve the right to indemnify the employee after the 

trial.32 Likewise, the public entity can seek indemnification from the employee if it paid any claim or judgment and 

the employee failed to establish the above requirements.33  

As a result of these broad indemnity obligations, school districts must be attuned not only to their own liability but 

also to the liability of their employees. 

3. Limited Duty Under Recreational Use Statute 

California’s recreational user statute limits the liability of landowners who open their land to the public free of 

charge for recreational purposes.34 An owner “owes no duty of care to keep the premises safe for entry or use by 

others for any recreational purpose or to give any warning of hazardous conditions, . . . structures, or activities. . ..”35 

However, in California, the statute does not apply to public entities such as schools and therefore cannot be used to 

protect against liability resulting from after-school recreational activities.36 



       
 

Liability Risks for After-Hours Use of Public School Property to Reduce Obesity: California              5 

4. Limited Duty Due to the Historical Distinctions Among Entrants on Land 

California has replaced the traditional tripartite approach to the duties owed to entrants on land with a simpler test of 

whether the landowner acted as a reasonable person “in view of the probability of injury to others.”37 The California 

Supreme Court in Rowland made this change clear: “[A]lthough the plaintiff’s status as a trespasser, licensee, or 

invitee may in the light of the facts giving rise to such status have some bearing on the question of liability, the 

status is not determinative.”38  

The present negligence standard looks at a variety of factors to determine the status of the entrant and the duty of the 

property owner to protect against injury.39 The most critical factor is the foreseeability of harm.40 This new standard 

does not reduce the duty owed to people who would have been considered invitees under the traditional approach, 

but instead can raise the duty owed to licensees and trespassers to that of invitees. 

Under this standard, if the school knows, or should reasonably know,41 of a natural or artificial condition on the 

premises that exposes entrants to an unreasonable risk of harm, and the school has no reasonable basis for believing 

that the entrants will discover the condition or realize the risks involved, then the school is under a duty to exercise 

ordinary care either to make the condition reasonably safe for the entrants’ use or to give a warning adequate to 

enable them to avoid the harm.42 This includes a duty to take reasonable care in maintaining the premises in a 

reasonably safe condition43 and/or to warn any entrants of concealed dangers.44 The school should not be liable for 

any injury caused by an obvious danger or any danger discovered through reasonable care.45 

This duty is lessened by some of the innate risks of recreation. Schools do not have to eliminate dangerous 

conditions that are integral to the sports played on the property. Likewise, schools have no duty to protect 

participants from the risks inherent in the sport, so long as they do not increase the danger.46 

5. Duty During the School Day and After: A Comparison 

When deciding whether to open up school facilities for recreational use, it is useful to evaluate how the legal risk 

arising out of opening the school grounds for recreational use compares with the legal risk arising out of the use of 

school grounds for programs that the school already runs.  

California’s common law includes a duty to supervise students and enforce rules necessary for their protection.47 

The school cannot use government immunity from hazardous activities to avoid this liability, as long as the activity 

is school-sponsored or extracurricular.48 A school’s duty to provide supervision during school-sponsored activities is 

that of a “prudent person.”49 

School districts generally have not been found liable for injuries sustained in activities unrelated to school.50 Schools 

need to maintain a prudent person standard of supervision only during school-related activities and functions that 

require persons to be on school grounds.51 As long as the school has met this standard, courts have held schools to a 

lower standard for after-school- and outside-school-sponsored events since students participate in these 

voluntarily,52 and, as one court held, “[w]e require ordinary care, not fortresses; schools must be reasonably 
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supervised, not truant-proof.”53 In a case involving skateboarders trespassing on school property, for example, the 

California Supreme Court held that there was no negligent failure to supervise outside-school-sponsored activities.54 

This lower standard of supervision has applied to consumption of alcohol on school property55 and gang violence.56 

For more on schools’ liability during non-school-sponsored and after-hours activities, see section C2 of this memo, 

which addresses schools’ liability when they open their facilities to third parties. 

It is safe to conclude that a school district’s duty would not be greater during an after-hours recreational program 

and, in almost all cases, would be less. 

B. Limits on Damages  

1. Damages Limits Under State Tort Claims Act 

 Research did not reveal any damage limits under the state Tort Claims Act. 

2. General Damages Limits for Tort Claims 

California limits recovery in joint and several liability situations57 and punitive damages.58 The joint and 

several liability reform bars the application of the rule of joint and several liability in the recovery of 

noneconomic damages.59 The punitive damages reform requires a plaintiff to show by “clear and 

convincing” evidence that a defendant acted with oppression, fraud, or malice.60 

C. Selected Risk Management Issues 

In this section we consider two risk management issues that involve legal questions susceptible to a generalized 

legal analysis: (1) whether a school district could avoid liability arising out of recreational programs by requiring the 

participants, or their parents or legal guardians, to sign liability waivers; and (2) whether a third party providing the 

recreational programming on school facilities would have the same duty of care as a school district. In brief, we 

conclude that California law generally approves of liability waivers used in a recreational sports context. In addition, 

although a California law makes it easier for third parties to use school facilities for recreational programming, a 

school’s potential liability in such situations is limited by the fact that the school is not responsible for supervision 

of the facilities during third-party use. 

1. Liability Waivers 

Although California courts view liability waivers with a degree of skepticism,61 waivers can be an effective way of 

limiting liability in some recreational contexts. Schools should be able to use waivers, for example, to shift the risk 

directly to individuals using the school’s property. In one analogous case, YMCA of Metropolitan Los Angeles v. 

Superior Court,62 the California Court of Appeal examined a contract waiving a YMCA’s liability to an individual 

using its premises and equipment for recreation. The court looked on the contract favorably, concluding that there 

was a fair exchange of consideration: the individual was able to use the property and equipment, and the YMCA was 

released from negligence liability.63 In general, California courts hold that waivers used in recreational sports 
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contexts are valid and will be given effect as long as the injury suffered by the plaintiff can be reasonably construed 

to fall within the scope of the language used in the release.64 

Waivers may be void for public policy reasons.65 For instance, waivers cannot release parties from liability owing to 

any legal responsibilities or regulations.66 Neither can they protect parties offering a service of great public 

importance, which may be a matter of practical necessity for some people and which therefore may place the parties 

offering the service in a decisive bargaining advantage.67 Additionally, one California court held that waivers may 

not release a public entity from liability for gross negligence as opposed to ordinary negligence.68 However, 

recreation has not qualified as a necessity, and waivers involving recreation have ordinarily been upheld.69 In 

addition, waivers are broadly held by California courts not to violate public policy when they are used in a 

recreational sports context.70 

While children can enter into waivers, they or their parents may later void the agreement.71 However, waivers signed 

by parents or guardians are usually binding on their children.72 

2. Providing Access Through Third Parties 

The California Civic Center Act,73 passed in 1996, opens up school property to any group that does not have an 

alternative civic center to promote the creation of “civic centers” in public schools and on their grounds.74 

Supervised recreation falls under the approved uses of school property.75 The school board is in charge of managing 

the property and setting the rules governing its use.76 These rules govern the process for approving use of school 

property as well as making sure it does not interfere with the school’s primary purpose.77  

According to the Civic Center Act, schools cannot use waivers or indemnification to shift their costs or liability onto 

other groups that use their property.78 The act breaks liability on school grounds into two halves.79 Schools continue 

to be responsible for any injury resulting from negligence in the ownership or maintenance of school grounds, while 

the group using school property is liable for any injuries resulting from negligence in that group’s use.80 Both parties 

have to bear any defense or insurance costs separately; they cannot waive or alter the division of liability or agree to 

indemnify the other party for insurance or defense costs.81 However, the school keeps any defenses and immunities 

it has for injuries caused by a dangerous condition of public property,82 including design immunity, as outlined 

above. 

The liability risk of schools or third parties running or sponsoring after-hours recreational programs is an important 

question that will be addressed in future research on joint venture agreements for public schools. 
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73 CAL. EDUC. CODE § 38134(a) (West 2007). 
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74 Id. § 38134(a); see also Establishment of a Civic Center, 56 CAL. JUR. 3D Schools § 197 (2007). 
75 CAL. EDUC. CODE § 38131 (“the governing board of a school district may grant the use of school facilities or grounds as a civic center . . . for 

any of the following purposes: . . . supervised recreational activities. . . .”). 
76 CAL. EDUC. CODE § 38133. 
77 Id. 
78 CAL. EDUC. CODE § 38134(i); 56 CAL. JUR. 3D Schools § 201. 
79 WITKIN, supra note 50, at § 326. 
80 CAL. EDUC. CODE § 38134(i); 56 CAL. JUR. 3D Schools § 201; WITKIN, supra note 50, at § 326. 
81 CAL. EDUC. CODE § 38134(i). 
82 Id. 


