
[image: ]




[image: ] 


 (
Model California Ordinance
 
Requiring a Tobacco Retailer License
“Plug-in” Policy Options
Regulating Price
 
)



September 2014



Developed by ChangeLab Solutions



These supplemental policy options are intended to be incorporated into
ChangeLab Solutions’ Model California Ordinance Requiring a Tobacco
Retailer License.










ChangeLab Solutions is a nonprofit organization that provides legal information on matters relating to public health. The legal information provided in this document does not constitute legal advice or legal representation. For legal advice, readers should consult a lawyer in their state. 

© 2014 ChangeLab Solutions
Table of Contents
3	Introduction

6	Discussion of Policy Options

10	Legal Issues

13	How to Use These Plug-Ins

15		Pricing-Related Requirements for Licensed Tobacco Retailers

	16	Findings Applicable to All Three Plug-ins
	19	Prohibition on Redemption of Tobacco Discounts and Coupons
	22	Establishment of a Minimum Package Size for Little Cigars and Cigars
	24	Establishment of a Minimum Price for Cigarettes and Little Cigars


Introduction and Report
This Introduction and Report summarizes our analysis and study of the public health problem surrounding tobacco use. It also provides a rationale for adopting pricing strategies to address this problem. It is intended for broad distribution to the public. Our presentation of these plug-in policy options, including this Introduction and Report, is based on our independent and objective analysis of the relevant law, evidence, and available data. As we explain in this Introduction and Report, there are arguments on all sides of the debate about tobacco price regulations. Readers should consider all of the evidence and decide for themselves what approach is appropriate for their local jurisdiction.

These plug-ins provide California municipalities with different policy options. Each is explained in this Introduction and Report. The three policy options are:
1. A prohibition on redemption of tobacco discounts and coupons;
2. An establishment of a minimum package size for little cigars and cigars; and
3. An establishment of a minimum price for cigarettes and little cigars.
Background
Tobacco use remains a significant public health problem in California and the U.S. generally. Each year, tobacco-related diseases cause the deaths of approximately 34,000 Californians[endnoteRef:2] and 480,000 individuals in the U.S.,[endnoteRef:3] making tobacco use the nation’s leading cause of preventable death.[endnoteRef:4] It is largely undisputed that tobacco use is extremely harmful. For decades, governments at the federal, state, and local levels have advanced various policies to tackle this significant public health problem. State and local governments have developed educational and media campaigns on the risks of tobacco use, offered resources to help smokers quit, increased cigarette excise taxes, and adopted restrictions on the sale and public use of cigarettes and other tobacco products. Although tobacco use has decreased over the years, it is estimated that 440,600 Californians under age 18 today will die from tobacco-related diseases.[endnoteRef:5] [2:  	Centers for Disease Control and Prevention. (2014).  Best Practices for Comprehensive Tobacco Control Programs – 2014. Available at: www.cdc.gov/tobacco/stateandcommunity/best_practices/pdfs/2014/comprehensive.pdf]  [3:  	U.S. Department of Health and Human Services. (2014). The Health Consequences of Smoking  — 50 Years of Progress. A Report of the Surgeon General. Available at: www.surgeongeneral.gov/library/reports/50-years-of-progress/full-report.pdf]  [4:  	U.S. Department of Health and Human Services. (2014). The Health Consequences of Smoking  — 50 Years of Progress. A Report of the Surgeon General. Available at: www.surgeongeneral.gov/library/reports/50-years-of-progress/full-report.pdf]  [5:  	Centers for Disease Control and Prevention. (2014).  Best Practices for Comprehensive Tobacco Control Programs – 2014. Available at: www.cdc.gov/tobacco/stateandcommunity/best_practices/pdfs/2014/comprehensive.pdf] 


Tobacco Use Burden on Low-Income and Minority Populations
Tobacco use disproportionately affects low-income and minority populations. Smoking rates among low-income populations are significantly higher than among high-income populations. 16.9 percent of low-income populations smoke versus only 3.9 percent of high-income populations.[endnoteRef:6] Smoking rates among racial/ethnic minorities are also higher: 18.9 percent of African-American men and 15.5 percent of Hispanic men smoke versus only 14.3 percent of white men.[endnoteRef:7] And 15.2 percent of African-American women smoke versus 11.2 percent of white women.[endnoteRef:8] Because the problems associated with tobacco use fall disproportionately on low-income and minority populations, policy interventions that reduce consumption also have a greater impact on these vulnerable populations. Policies that regulate tobacco products can therefore help improve health equity. But these policies can also be seen as unfairly targeting these groups, particularly because pricing strategies that increase tobacco prices can impose a significant financial burden on low-income smokers.[endnoteRef:9] To the extent that low-income smokers continue to smoke, higher tobacco prices decrease their purchasing power for other goods and services (e.g., daily needs). [6:  	California Department of Public Health, California Tobacco Control Program. (2013). Health Equity Summit – Data Charts (June 2013). Available at: www.cdph.ca.gov/programs/tobacco/Documents/Resources/Fact%20Sheets/Health%20Equity%20Summit%20Data%20Charts%2006.21.2013%20v2.pdf]  [7:  	California Department of Public Health, California Tobacco Control Program. (2013). Health Equity Summit – Data Charts (June 2013). Available at: www.cdph.ca.gov/programs/tobacco/Documents/Resources/Fact%20Sheets/Health%20Equity%20Summit%20Data%20Charts%2006.21.2013%20v2.pdf]  [8:  	California Department of Public Health, California Tobacco Control Program. (2013). Health Equity Summit – Data Charts (June 2013). Available at: www.cdph.ca.gov/programs/tobacco/Documents/Resources/Fact%20Sheets/Health%20Equity%20Summit%20Data%20Charts%2006.21.2013%20v2.pdf]  [9:  	Farrelly, M.C., Nonnemaker, J.M., and Watson K.A. (2012). “The Consequences of High Cigarette Excise Taxes for Low-Income Smokers.” PLoS One. 7: e43838.] 


Tobacco Price and Consumption
The link between the price of tobacco products and consumption is well established. Many academic studies have shown that when tobacco products cost more, fewer people use tobacco, fewer initiate tobacco use, and more people quit tobacco use.[endnoteRef:10],[endnoteRef:11],[endnoteRef:12],[endnoteRef:13],[endnoteRef:14],[endnoteRef:15] In California, the cheapest available cigarettes cost an average of only $4.30 per pack.[endnoteRef:16] It is estimated that a 20 percent price increase on a pack of cigarettes reduces demand by 10.4 percent,[endnoteRef:17] decreases the prevalence of adult tobacco use by 3.6 percent,[endnoteRef:18] and decreases initiation of tobacco use among young people by 8.6 percent.[endnoteRef:19] Youth under 18 are particularly affected by changes in tobacco prices;[endnoteRef:20],[endnoteRef:21] fewer adolescents start smoking when cigarettes cost more.[endnoteRef:22] But to the extent that tobacco control policies are adopted to deter youth sales, the tobacco industry argues that there are already laws in place prohibiting the sale of tobacco products to minors. Nevertheless, local jurisdictions have found that minimum age laws alone are not enough to prevent underage sales. [10:  	Chaloupka, F.J., et al., (2002). “Tax, Price and Cigarette Smoking: Evidence from the Tobacco Documents and Implications for Tobacco Company Marketing Strategies.” Tobacco Control 11: i62-i71]  [11:  	Chaloupka, F., Yurekli, A., and Fong, G. (2012). “Tobacco Taxes as a Tobacco Control Strategy,” Tobacco Control. 21: 172–180 ]  [12:  	Centers for Disease Control and Prevention. (2010). State Cigarette Minimum Price Laws—United States, 2009.” Morbidity and Mortality Weekly Report 59: 389–392. Available at: www.cdc.gov/mmwr/preview/mmwrhtml/mm5913a2.htm ]  [13: 
 	Community Preventive Services. (2012). Reducing Tobacco Use and Secondhand Smoke Exposure: Increasing the Unit Price of Tobacco Products. Available at: www.thecommunityguide.org/tobacco/increasingunitprice.html ]  [14:  	U.S. Department of Health and Human Services. (2014). The Health Consequences of Smoking  — 50 Years of Progress. A Report of the Surgeon General. Available at: www.surgeongeneral.gov/library/reports/50-years-of-progress/full-report.pdf]  [15:  	Institute of Medicine. (2007). Ending the Tobacco Problem: A Blueprint for the Nation. Washington, DC: The National Academies Press. ]  [16:  	California Department of Public Health, California Tobacco Control Program. (2014). Health Stores for a Healthy Community: Alameda. Available at: www.healthystoreshealthycommunity.com/documents/counties/Alameda%20County%20Data%20(English).pdf]  [17:  	Community Preventive Services Task Force. (2012). Reducing Tobacco Use and Secondhand Smoke Exposure: Increasing the Unit Price of Tobacco Products. Available at: www.thecommunityguide.org/tobacco/RRincreasingunitprice.html
]  [18:  	Community Preventive Services Task Force. (2012). Reducing Tobacco Use and Secondhand Smoke Exposure: Increasing the Unit Price of Tobacco Products. Available at: www.thecommunityguide.org/tobacco/RRincreasingunitprice.html
]  [19:  	Community Preventive Services Task Force. (2012). Reducing Tobacco Use and Secondhand Smoke Exposure: Increasing the Unit Price of Tobacco Products. Available at: www.thecommunityguide.org/tobacco/RRincreasingunitprice.html]  [20: 
 	Chaloupka, F. (2010). Tobacco Control Lessons Learned: The Impact of State and Local Policies. Chicago, IL: University of Illinois at Chicago. www.impacteen.org/generalarea_PDFs/ITResearch38_Chaloupka.pdf. ]  [21:  	U.S. Department of Health and Human Services. (2012). Preventing Tobacco Use Among Youth and Young Adults: A Report of the Surgeon General. Available at: www.surgeongeneral.gov/library/reports/preventing-youth-tobacco-use/full-report.pdf]  [22:  	U.S. Department of Health and Human Services. (2012). Preventing Tobacco Use Among Youth and Young Adults: A Report of the Surgeon General. Available at: www.surgeongeneral.gov/library/reports/preventing-youth-tobacco-use/full-report.pdf] 


Evidence suggests increasing prices for tobacco products can encourage a black market for these products.[endnoteRef:23],[endnoteRef:24] A black market of cheap tobacco products negates, at least to some degree, the beneficial public health impact of increased prices. Ultimately, this is a balancing act. Local governments are responsible for weighing the public health benefits of higher tobacco prices against the unintended consequences of a potential black market for tobacco products. Local governments may address black market issues with appropriate enforcement, though this requires adequate resources. [23:  	Tobacco Control 2013;22:138–140. doi:10.1136/tobaccocontrol-2011-050412.]  [24:  	http://tobaccocontrol.bmj.com/content/early/2013/12/11/tobaccocontrol-2013-051244] 


Government Regulation of Tobacco Pricing
Government efforts to regulate any product or industry are often met with resistance and assertions that the market should be allowed to operate free of government intrusion. This stems from the theory that free markets are most effective and government intervention creates inefficiencies. Some question whether it is appropriate for government to discourage the use of a legal product by devising a regulatory scheme with the specific intent of decreasing sales. But the government does this in many industries. For example, liquor taxes discourage alcohol consumption, grocery bag fees discourage the purchase of disposable plastic bags, and public transit subsidies encourage transit use. 

The issue then may be one of degree. The extent to which government seeks to curb tobacco sales may seem excessive compared to other goods and services. But tobacco is unique; there are significant public health risks caused directly by tobacco use. When used as intended, tobacco harms and kills hundreds of thousands of individuals each year in the U.S.[endnoteRef:25]  [25:  	U.S. Department of Health and Human Services. (2014). The Health Consequences of Smoking  — 50 Years of Progress. A Report of the Surgeon General. Available at: www.surgeongeneral.gov/library/reports/50-years-of-progress/full-report.pdf] 


Tobacco use has significant negative externalities, including a profound impact on the nation’s health care system. In California, the combined medical costs and productivity losses amount to approximately $27.07 per cigarette pack,[endnoteRef:26] well above the average cost of cigarettes.[endnoteRef:27] The price of cigarettes and other tobacco products therefore do not reflect their actual costs, which are borne by government and, ultimately, taxpayers.[endnoteRef:28]  [26:  	Rumberger J, Hollenbeak C, Kline D. (2010). “Potential Costs and Benefits of Smoking Cessation: An Overview of the Approach to State Specific Analysis. Penn State. www.lung.org/stop-smoking/tobacco-control-advocacy/reports-resources/cessation-economic-benefits/reports/US.pdf ]  [27: 
 	California Department of Public Health, California Tobacco Control Program. (2014). Health Stores for a Healthy Community: Alameda. Available at: www.healthystoreshealthycommunity.com/documents/counties/Alameda%20County%20Data%20(English).pdf]  [28:  	See, e.g., Cherukapalli, R. 2010. “A Behavioral Economics Perspective on Tobacco Taxation.” American Journal of Public Health 100:609-615.] 


Government regulation of tobacco prices is not new. Federal, state, and local governments have an established history of adopting policies to increase tobacco prices. The federal government, and all 50 states and Washington, D.C., currently impose excise taxes on cigarettes[endnoteRef:29] to both decrease tobacco use and generate revenue.[endnoteRef:30] Excise taxes remain the most commonly used and most proven strategy for regulating the prices of tobacco products. But even when a state does increase its tax on tobacco, a state tax does not take into consideration the degree to which tobacco use may impact particular local jurisdictions throughout the state. Local policies are therefore well suited to complement tobacco control pricing policies at the state level. Local governments can and may still wish to act even when the state already has a pricing strategy in place. [29:  	U.S. Department of Health and Human Services. 2000. Reducing Tobacco Use: A Report of the Surgeon General, 338, Atlanta, GA.]  [30:  	Tynan, M.A., Ribisl, K.M., and Loomis, B.R. 2013. “Impact of Cigarette Minimum Price Laws on the Retail Price Of Cigarettes in the USA.” Tobacco Control 22:e78-85.] 


Another way that government has regulated tobacco prices is with the establishment of minimum price laws. However, these laws have generally been enacted to prohibit unfair competition rather than to protect public health. The existing minimum price laws merely prohibit selling tobacco at a loss or require only a small percentage markup.[endnoteRef:31] As of the date of publication, California did not have a minimum price law for tobacco products. [31:  	See Minn. H. R. Research Dept., The Unfair Cigarette Sales Act, (Sept. 2000). www.house.leg.state.mn.us/hrd/pubs/ucsa.pdf, for a useful summary of other states’ minimum pricing laws. (“The state purpose of the act is to prevent unfair competition from sales below cost.”)] 


Tobacco Industry Tactics
Tobacco companies invest millions of dollars each year to heavily promote and strategically price their products to attract specific groups. Evidence suggests that tobacco companies deliberately target youth with price discounts and coupons.[endnoteRef:32],[endnoteRef:33],[endnoteRef:34] These price reduction strategies can offset the effects of price increases on youth smoking initiation, especially among youth aged 14 to 17 years.[endnoteRef:35],[endnoteRef:36] Price reductions both attract new customers and retain existing customers. But brand loyalty is important for many companies, including those in the tobacco industry. Maintaining brand loyalty through price reductions may be considered a legitimate business tactic. [32:  	White V.M., White M.M., Freeman K., et al. (2006). “Cigarette Promotional Offers: Who Takes Advantage?” American Journal of Preventive Medicine 30: 225–231 (citing Ling, P.M., and Glantz, S.A. 2002. “Why And How The Tobacco Industry Sells Cigarettes To Young Adults: Evidence From Industry Documents.” American Journal of Public Health 92: 908–916) ]  [33: 
 	Chaloupka, F.J., et al., (2002). “Tax, Price and Cigarette Smoking: Evidence from the Tobacco Documents and Implications for Tobacco Company Marketing Strategies.” Tobacco Control 11: i62-i71]  [34: 
 	Pierce J., Gilmer T., Lee L., et al. (2005). “Tobacco Industry Price-Subsidizing Promotions May Overcome the Downward Pressure of Higher Prices on Initiation of Regular Smoking.” Health Economics; 14: 1061-1071.]  [35: 
	Pierce J.P., Gilmer T.P., Lee L., et al. (2005). “Tobacco Industry Price-Subsidizing Promotions May Overcome the Downward Pressure of Higher Prices on Initiation of Regular Smoking.” Health Economics; 14: 1061-1071.]  [36: 
 	Slater et al. (2007). “The Impact of Retail Cigarette Marketing Practices on Youth Smoking Uptake.” Archives of Pediatrics and Adolescent Medicine, 161:440–445, May 2007. http://archpedi.ama-assn.org/cgi/reprint/161/5/440.pdf] 


Although price reduction strategies have a particularly profound effect on youth, they also appeal to a significant portion of adult tobacco users. This can be a reason both for and against regulation. Nearly 20 percent of adults who smoke cigarettes report using coupons to purchase cigarettes.[endnoteRef:37] In 2011, the tobacco industry spent over $171.2 million on coupons for consumers.[endnoteRef:38] In the same year, the tobacco industry spent nearly $7 billion of their $8.4 billion advertising and promotional expenditures on price discounts for cigarette retailers and wholesalers, including off-invoice discounts, buy downs,[endnoteRef:39] “master type” programs,[endnoteRef:40] voluntary price reductions, volume rebates, incentive payments, and value-added services.[endnoteRef:41] The extent to which tobacco marketing reaches adults is a public health concern, but many people believe that adults are less impressionable, and therefore responsible for their own decisions. The fact that a large portion of adult smokers use coupons may be a reason not to regulate coupons and discounts. [37:  	Xu X., Pesko, M.F., Tynan, M.A., et al. 2013. “Cigarette Price-Minimization Strategies by U.S. Smokers.” American Journal of Preventive Medicine, 44: 472–476.
]  [38:  	Federal Trade Commission. (2013). Federal Trade Commission Cigarette Report for 2011. Available at: www.ftc.gov/os/2013/05/130521cigarettereport.pdf
]  [39:  	A “buy-down” is a reimbursement program that allows retailers to provide customers an immediate price reduction on certain brands for a specific period of time, e.g., 50 cents off each pack of Marlboro sold from the store’s inventory for 30 days. The consumer gets an instant price reduction and, at the end of the incentive period, the retailer gets reimbursed by the manufacturer for the price reduction on the cigarettes sold at the reimbursed price.]  [40:  	A “master-type” program is a promotional program sponsored by the manufacturer and administered through a cigarette wholesaler. The wholesaler agrees to pay the retailer a rebate and is later reimbursed by the manufacturer. The wholesaler may also be paid a fee to administer the program. The payments are not deducted from the manufacturer’s list price shown on the invoice from the manufacturer but are paid or credited separately after the sale to the retailer.]  [41:  	Federal Trade Commission. 2013. Federal Trade Commission Cigarette Report for 2011. www.ftc.gov/os/2013/05/130521cigarettereport.pdf.] 


Discussion of Policy Options
This publication provides local California jurisdictions with three policy options to regulate the price of tobacco products. Each is explained below.

1. Prohibition on Redemption of Tobacco Discounts and Coupons
Two local governments are now prohibiting tobacco discounts and coupon redemption. This is a new policy approach in Providence, RI, and New York City. This policy option is intended to prohibit the discounts in Table 1 below. The policy language in the table applies only to cigarettes, but the plug-in language provides options for other tobacco products as well.
Table 1: Prohibiting Redemption of Coupons and Discounts
	Policy language prohibiting the following
	Examples of coupons/discounts

	Honor or redeem, or offer to honor or redeem, a Coupon to allow a Consumer to purchase a Package of Cigarettes for less than the Full Retail Price
	$1 off manufacturing coupon attached to package
$1 off coupon on cell phone app
$1 off coupon received in the mail

	Sell any Package of Cigarettes to a Consumer through a multiple-package discount or otherwise provide any Package of Cigarettes to a Consumer for less than the Full Retail Price in consideration for the purchase of any Tobacco Product or any other item
	Buy 3 cigarette packages get one free
Buy 3 cigarette packages get one at half price

	Provide any free or discounted item to a Consumer in consideration for the purchase of a Package of Cigarettes
	Get a free 2-liter soda with any cigarette purchase
Get a free lighter with any cigarette purchase


 
Many companies in different industries use discounts and coupons to promote products. To prohibit pricing strategies in the tobacco market would be to restrict the ability of this industry to use marketing tools that are widely used by all types of manufacturers. But the extent to which tobacco harms public health may be a reason for local jurisdictions to treat this class of products differently.

The purpose of this policy option is to prohibit price discrimination and increase the cost of low-cost tobacco products. Price discrimination is a method by which manufacturers and retailers draw in more consumers by selling the same product at different prices to different consumers. Price discrimination allows retailers to capture sales from consumers at a regular price without losing sales from more price-sensitive consumers.  

In the tobacco context, youth are particularly price-sensitive,[endnoteRef:42],[endnoteRef:43] and evidence suggests that tobacco companies deliberately target youth with price discounts and coupons.[endnoteRef:44],[endnoteRef:45],[endnoteRef:46] A uniform pricing policy – i.e., a prohibition on price discrimination – effectively diminishes the tobacco industry’s ability to capture more price-sensitive consumers, including youth and low-income individuals. This approach targets populations particularly affected by tobacco use; this policy is expected to have less impact on higher-income individuals who may not rely on coupons and discounts. Some people may view this as unfair.  [42:  	Chaloupka, F. (2010). Tobacco Control Lessons Learned: The Impact of State and Local Policies. Chicago, IL: University of Illinois at Chicago. www.impacteen.org/generalarea_PDFs/ITResearch38_Chaloupka.pdf. ]  [43:  	U.S. Department of Health and Human Services. (2012). Preventing Tobacco Use Among Youth and Young Adults: A Report of the Surgeon General. Available at: www.surgeongeneral.gov/library/reports/preventing-youth-tobacco-use/full-report.pdf]  [44:  	White V.M., White M.M., Freeman K., et al. (2006). “Cigarette Promotional Offers: Who Takes Advantage?” American Journal of Preventive Medicine 30: 225–231 (citing Ling, P.M., and Glantz, S.A. 2002. “Why And How The Tobacco Industry Sells Cigarettes To Young Adults: Evidence From Industry Documents.” American Journal of Public Health 92: 908–916) ]  [45:  	Chaloupka, F.J., et al., (2002). “Tax, Price and Cigarette Smoking: Evidence from the Tobacco Documents and Implications for Tobacco Company Marketing Strategies.” Tobacco Control 11: i62-i71]  [46: 
 	Pierce J., Gilmer T., Lee L., et al. (2005). “Tobacco Industry Price-Subsidizing Promotions May Overcome the Downward Pressure of Higher Prices on Initiation of Regular Smoking.” Health Economics; 14: 1061-1071.] 


This plug-in provides local jurisdictions with the option to prohibit discounts and coupons for both cigarettes and non-cigarette tobacco products (commonly referred to as “other tobacco products” or “OTPs”). The term “Tobacco Products” is defined broadly in our Model Licensing Ordinance and encompasses a wide variety of products, such as smokeless tobacco, nicotine gel, nicotine lollipops, and electronic smoking devices that contain nicotine. 

In response to efforts to regulate OTPs, the tobacco industry has cited research that suggests that OTPs do not pose the same health hazards as cigarettes, and therefore should not be regulated in the same manner. For instance, in a 2011 citizen petition to the U.S. Food and Drug Administration (FDA), R.J. Reynolds Tobacco Company objected to a particular warning required on smokeless tobacco products. It asserted that the warning “This product is not a safe alternative to cigarettes” is misleading because “it implies that [smokeless tobacco] products and cigarettes present equal risks.”[endnoteRef:47]  [47: 
 	R.J. Reynolds Tobacco Company, American Snuff Company – Citizen Petition (July 28, 2011). Available at: www.regulations.gov/#%21documentDetail;D=FDA-2011-P-0573-0001. ] 


The tobacco industry has also challenged proposals to regulate the use and sale of electronic cigarettes on the grounds that these products are less harmful than cigarettes. There is an ongoing debate about how dangerous electronic smoking devices are for users and those around them. Some smokers claim to use electronic smoking devices as a quitting tool even though no electronic smoking device has yet been approved by the FDA as a cessation aid. Some researchers believe that electronic smoking devices may “serve as a gateway out of smoking.”[endnoteRef:48] Early research found that electronic smoking devices had the same level of toxins and carcinogens as nicotine replacement therapy products, making electronic smoking devices significantly safer than traditional tobacco products.[endnoteRef:49],[endnoteRef:50] But ultimately, electronic smoking devices have been on the market for a relatively short period of time compared with other tobacco products. Thus, the long-term health effects of these products are not yet known. Treating these products like traditional cigarettes may be viewed as premature and unwarranted.  [48: 
 	Saitta, D., Ferro, G. A., & Polosa, R. (2014). Achieving appropriate regulations for electronic cigarettes. Therapeutic Advances in Chronic Disease, 5(2), 50–61. doi:10.1177/2040622314521271]  [49: 	Cahn, Z., & Siegel, M. (2011). Electronic cigarettes as a harm reduction strategy for tobacco control: a step forward or a repeat of past mistakes? Journal of Public Health Policy, 32(1), 16–31. doi:10.1057/jphp.2010.41]  [50:  	Siegel, M. (2013). CDC Director and Prominent Anti-Smoking Researcher Appear to Be Fabricating Scientific Evidence to Oppose Electronic Cigarettes. The Rest of the Story: Tobacco News Analysis and Commentary. http://tobaccoanalysis.blogspot.com/2013/09/cdc-director-and-prominent-anti-smoking.html] 


While there is an ongoing debate about whether OTPs present lesser health risks than cigarettes, it has been shown that products like cigars, smokeless tobacco, and electronic smoking devices contain addictive levels of nicotine, harmful toxins, and dangerous carcinogens.[endnoteRef:51],[endnoteRef:52],[endnoteRef:53],[endnoteRef:54],[endnoteRef:55],[endnoteRef:56],[endnoteRef:57] Smokeless tobacco, for example, contains at least 28 carcinogens, and there is strong evidence that users have an increased risk of developing oral cancers.[endnoteRef:58] Even though some OTPs may be viewed as less harmful than cigarettes, jurisdictions may wish to treat these products similarly because they still contain nicotine and other dangerous substances. [51:  	National Cancer Institute. (2010). Factsheet: Cigar Smoking and Cancer. Available at: www.cancer.gov/cancertopics/factsheet/Tobacco/cigars ]  [52: 
 	D. Hoffman, and I. Hoffman. (1998). “Chapter 3: Chemistry and Toxicology.” Smoking and Tobacco Control Monograph No. 9: Cigars: Health Effects and Trends. National Cancer Institute. Available at:  http://cancercontrol.cancer.gov/brp/tcrb/monographs/9/  ]  [53:  	Irina Stepanov et al., “Monitoring Tobacco-Specific N-Nitrosamines and Nicotine in Novel Marlboro and Camel Smokeless Tobacco Products: Findings from Round 1 of the New Product Watch.,” Nicotine & Tobacco Research : Official Journal of the Society for Research on Nicotine and Tobacco 14, no. 3 (March 2012): 274–81, doi:10.1093/ntr/ntr209.]  [54:  	National Cancer Institute, “Tobacco Control Monographs 2: Smokeless Tobacco or Health: An International Perspective,” 1992, 1992, available at: http://cancercontrol.cancer.gov/brp/tcrb/monographs/2/index.html.]  [55:   	U.S. Department of Health and Human Services. The Health Consequences of Smoking — 50 Years of Progress: A Report of the Surgeon General. (2014). Available at: www.surgeongeneral.gov/library/reports/50-years-of-progress/full-report.pdf.]  [56:   	German Cancer Research Center, “Electronic Cigarettes - An Overview” Red Series Tobacco PRevention and Control., vol. 19 (Heidelberg, 2013), available at: www.dkfz.de/de/tabakkontrolle/download/Publikationen/RoteReihe/Band_19_e-cigarettes_an_overview.pdf.]  [57:  	Rachel Grana, Neal Benowitz, and S Glantz, Background Paper on E-Cigarettes (Electronic Nicotine Delivery Systems), 2013,  available at: http://escholarship.org/uc/item/13p2b72n]  [58:  	U.S. Department of Health and Human Services. 2000. Reducing Tobacco Use: A Report of the Surgeon General. Atlanta: US National Center for Chronic Disease Prevention and Health Promotion, Office on Smoking and Health, p. 199, www.cdc.gov/tobacco/data_statistics/sgr/2000/complete_report/index.htm. ] 


2.	Establishment of a Minimum Pack Size for Little Cigars and Cigars
The popularity of little cigars and cigars has skyrocketed in the past decade. From 1995 to 2008, annual sales of cigarillos increased by 255 percent, and sales of little cigars increased by 316 percent.[endnoteRef:59] This may be because tax rates for these products are less than tax rates for cigarettes.[endnoteRef:60] Federal law prohibits the sale of flavored cigarettes, and cigarettes sold singly, but these types of sales are not prohibited for other tobacco products. Many retailers currently sell cigars, little cigars, and cigarillos individually, making them more affordable and appealing to youth.[endnoteRef:61] In California, 78.1 percent of tobacco retailers sell cigarillos for less than $1. Not surprisingly, cigar smoking is the second most common form of tobacco use among youth.[endnoteRef:62]  [59:  	Cullen J, Mowery P, Delnevo C, et al. (2011). “Seven-Year Patterns in US Cigar Use Epidemiology Among Young Adults Aged 18–25 Years: A Focus on Race/Ethnicity and Brand.” American Journal of Public Health 101(10): 1955-1962.]  [60: 
 	Cullen J, Mowery P, Delnevo C, et al. (2011). “Seven-Year Patterns in US Cigar Use Epidemiology Among Young Adults Aged 18–25 Years: A Focus on Race/Ethnicity and Brand.” American Journal of Public Health 101(10): 1955-1962.]  [61: 
 	California Department of Public Health. (2012). Tobacco in the Retail Environment, www.cdph.ca.gov/programs/tobacco/Documents/Tobacco%20Retail%20Environment%20Fact%20Sheet_Easy%20Print.pdf ]  [62: 
 	Centers for Disease Control & Prevention. (2012). “Youth Risk Behavior Surveillance—United States, 2011,” Morbidity and Mortality Weekly Report (MMWR) 61(4).] 


Requiring little cigars and cigars to be sold in packs of a certain size raises the cost barrier to purchase these products. This does not mean that the products themselves are more expensive, but consumers will nevertheless have to pay more to get more. This may seem counterintuitive – to force consumers to buy more of a dangerous product in any one transaction. But the goal is protect price-sensitive youth.[endnoteRef:63],[endnoteRef:64] Raising the cost barrier is expected to deter youth from purchasing these products. Though this policy does not actually increase the price of cigars, it nevertheless raises the cost barrier for purchase. This can have a positive public health impact.
 [63: 
 	Chaloupka, F. (2010). Tobacco Control Lessons Learned: The Impact of State and Local Policies. Chicago, IL: University of Illinois at Chicago. www.impacteen.org/generalarea_PDFs/ITResearch38_Chaloupka.pdf. ]  [64:  	U.S. Department of Health and Human Services. (2012). Preventing Tobacco Use Among Youth and Young Adults: A Report of the Surgeon General. Available at: www.surgeongeneral.gov/library/reports/preventing-youth-tobacco-use/full-report.pdf] 

3.	Establishment of a Minimum Price for Cigarettes and Little Cigars
Excise taxes remain the most commonly used and most proven strategy for regulating the price of tobacco products. Through taxation governments raise the price of tobacco products to decrease consumption. Thus, the benefits of a tobacco excise tax are twofold: a potential decrease in tobacco product consumption (which results in government cost savings)[endnoteRef:65] and additional government revenue from the increased taxes.  [65:  	Rumberger J, Hollenbeak C, Kline D. (2010). “Potential Costs and Benefits of Smoking Cessation: An Overview of the Approach to State Specific Analysis. Penn State. www.lung.org/stop-smoking/tobacco-control-advocacy/reports-resources/cessation-economic-benefits/reports/US.pdf ] 


Despite the benefits of a tobacco excise tax increase, such a policy may not be politically feasible; in California, it is not a legal option for local jurisdictions due to state preemption. Thus, local jurisdictions may wish to adopt an alternative strategy to raise tobacco prices. Establishing a minimum sale price for certain tobacco products can accomplish the goal of raising prices and reducing demand. However, the public health impact will depend on prevailing tobacco prices in the local jurisdiction and the minimum price that is set. 

There is more than one way to establish a minimum price requirement, but the most practical option for a local jurisdiction is to set a flat price floor for the sale of certain tobacco products (e.g., cigarettes and little cigars). For example, a local jurisdiction can specify that cigarettes and little cigars must not be sold below $7. Another option is to require tobacco retailers to mark up tobacco products by a certain percentage. Enforcing this type of mark-up provision can be extremely difficult for local jurisdictions, so the latter option is not included in our minimum price plug-in. Minimum pricing in this publication refers to a flat price floor for local jurisdictions.

A criticism of minimum pricing is that it does not necessarily achieve the benefits of a tobacco excise tax. Unlike a tax on an entire class of products (e.g., cigarettes), an established minimum price arguably only affects low-cost brands. Cigarette brands that are more expensive may not be directly affected by the minimum price. 

An effective minimum pricing policy may mean that tobacco retailers and manufacturers actually make more money from tobacco sales. This may sound counterintuitive for local policymakers. Nevertheless, it may simply be a side effect of increasing tobacco prices through minimum pricing.

Although the government may benefit from cost savings due to decreased tobacco product consumption, it will not gain additional revenue through minimum pricing. This may be a factor that local policymakers may wish to consider. They should also think about the added benefits of a tobacco tax increase and the likelihood of achieving such a policy in the near- or medium-term. But a state excise tax may not sufficiently curb tobacco use in particular local jurisdictions.  Accordingly, a local government can adopt suitable pricing strategies for their community to complement state policies. 

A minimum price policy is subject to the same criticism of all tobacco pricing strategies –  namely, that government uses these policies to needlessly interfere with free markets and that these policies impact low-income communities disproportionately. The analysis of these issues has been presented above and is not repeated here. Tobacco manufacturers that primarily market low-end tobacco products may also be impacted more significantly than other manufacturers.

Legal Issues
Local governments considering these plug-in policy options should review legal issues related to the local government’s authority as well as the relevant federal laws. These issues are discussed below.
1.	Police Power
“Police power” describes the power of government to regulate private conduct to protect and further the public’s health, safety, or general welfare.[endnoteRef:66] It is the primary source of authority for nonfederal health-related statutes, regulations, and ordinances.[endnoteRef:67] Courts have generally held that cigarette minimum price laws and related restrictions are proper exercises of a state’s police power.[endnoteRef:68]  [66:  	See Hodge, J.G. Jr. 1997. “Implementing Modern Public Health Goals Through Government: An Examination Of New Federalism And Public Health Law.” J. Contemp. Health L. & Pol’y 14: 93-126, p. 94; see also Gostin, L.O. 2008. Public Health Law: Power, Duty, Restraint. Berkeley, CA: University of California Press, p. 79. (Gostin defines police power as: “The inherent authority of the state (and, through delegation, local government) to enact laws and promulgate regulations to protect, preserve, and promote the health, safety, morals, and general welfare of the people. To achieve these communal benefits, the state retains the power to restrict, within federal and state constitutional limits, private interests—including personal interests in autonomy, privacy, association, and liberty, as well as economic interests in freedom to contract and uses of property.”)]  [67: 	Id.]  [68:  	See generally, Francis M. Dougherty, Validity, Construction, and Application of State Statutory Provisions Prohibiting Sales of Commodities Below Cost – Modern Cases, 41 A.L.R. 4th 612 (1985); see, e.g., Simonetti v. State, 132 So.2d 252 (Ala. 1961) (upholding an Alabama statute prohibiting any wholesaler or retailer to sell, offer to sell, or advertise cigarettes at less than cost under the state’s general police power).] 

2.	Relevant Federal Laws
Antitrust – The Sherman Act. Federal antitrust laws prohibit monopolistic behavior and collusion between private businesses in setting prices. Whether a minimum price law is preempted by the Sherman Act depends largely on whether the minimum price is set by the government itself. Laws that require or facilitate collusion among private market participants in setting prices violate the Sherman Act and are generally preempted.[endnoteRef:69] Government laws that regulate a market and establish baseline prices are generally not preempted.[endnoteRef:70] A minimum price law must be carefully crafted to ensure that it does not foster or facilitate collusion among tobacco companies. The minimum price plug-in clearly establishes a minimum price and does not require or facilitate collusion among private businesses.  [69:  	California Retail Liquor Dealers Ass’n v. Midcal Aluminum, Inc., 445 U.S. 97 (1980) (the Supreme Court held that California’s wine pricing law was preempted by the Sherman Act because it gave wine producers the power to eliminate competition by setting minimum prices).]  [70:  	See Fisher v. City of Berkeley, 475 U.S. 260, 270 (1986) (Unilateral action by government in setting rent ceilings does not violate antitrust laws.); Flying J, Inc. v. Hollen, 621 F.3d 658, 662–3 (7th Cir. 2010) (the Seventh Circuit held that Wisconsin’s gasoline pricing law was not preempted by the Sherman Act because the law did not require the businesses to act together to set prices and the amount of the minimum gasoline markup was established within the law itself).


] 


The Federal Family Smoking Prevention and Tobacco Control Act. Although the Federal Family Smoking Prevention and Tobacco Control Act (Tobacco Control Act) gives the FDA regulatory authority over tobacco products, the act contains language that expressly reserves certain areas of tobacco regulation to state and local governments: 

Except as provided in paragraph (2)(A),[endnoteRef:71] nothing in this chapter, or rules promulgated under this chapter, shall be construed to limit the authority of […] a State or political subdivision of a State […] to enact, adopt, promulgate, and enforce any law, rule, regulation, or other measure with respect to tobacco products that is in addition to, or more stringent than, requirements established under this chapter, including a law, rule, regulation, or other measure relating to or prohibiting the sale, distribution, possession, exposure to, access to, advertising and promotion of, or use of tobacco products by individuals of any age […].[endnoteRef:72] [71:  	This paragraph reserves certain areas of tobacco regulation to the FDA: “No State or political subdivision of a State may establish or continue in effect with respect to a tobacco product any requirement which is different from, or in addition to, any requirement under the provisions of this chapter relating to tobacco product standards, premarket review, adulteration, misbranding, labeling, registration, good manufacturing standards, or modified risk tobacco products.” 21 U.S.C.A. § 387p(a)(2)(A).]  [72:  	Id. at § 387p(a)(1) (emphasis added). ] 


This non-preemption is very broad and expressly allows state and local regulation of tobacco sales, distribution, advertising, and promotion. We conclude that the Tobacco Control Act likely does not preempt the policy options available in this publication.

First Amendment – Freedom of Speech. The First Amendment to the U.S. Constitution forbids the government from making any law “abridging the freedom of speech.” It also provides some degree of protection for corporate advertising and promotion—in legal terms, “commercial speech.”[endnoteRef:73] Under Supreme Court case law, “commercial speech” has come to mean that the right of corporations to advertise and promote their products and services can outweigh the government’s right to regulate commercial speech to safeguard public health, safety, and welfare.[endnoteRef:74]  [73: 	Virginia State Bd. of Pharmacy v. Virginia Citizens Consumer Council, Inc., 425 U.S. 748 (1976).]  [74: 	Lorillard Tobacco Co. v. Reilly, 533 U.S. 525, 565–66 (2001). ] 


Our plug-in prohibiting redemption of tobacco discounts and coupons focuses on sales practices: the sale of tobacco products through discounts and coupons, including those that reward consumers who purchase multiple packs at once. Insofar as it regulates sales practices, the policy should not be viewed as implicating any right to free speech. That said, the tobacco industry may argue that the First Amendment is implicated by a pricing policy that prohibits coupons and multi-pack offers. 

[bookmark: _Ref246141492][bookmark: _GoBack]In September 2013, the First Circuit Court of Appeals analyzed a First Amendment challenge in an analogous context involving a Providence, RI, ordinance that prohibits the redemption (but not distribution) of coupons and sales of tobacco multi-packs.[endnoteRef:75] The appellate court upheld the district court’s ruling, finding no First Amendment violation. Because the restrictions were intended to control the price of tobacco products, they did not implicate commercial speech at all—the tobacco companies were still able to distribute coupons and otherwise advertise and promote their products.[endnoteRef:76] New York City’s ordinance, which was largely modeled after the ordinance in Providence, was challenged in court on similar grounds and ruled constitutional by a federal district court in the Second Circuit.[endnoteRef:77] Similarly, the policy options in this publication address sales practices and not advertising. [75:  	Nat’l Ass’n of Tobacco Outlets, Inc. v. City of Providence et al., C.A. No. No. 12-96-ML., 2012 WL 6128707 ( D.R.I. Dec. 10, 2012); Nat’l Ass’n of Tobacco Outlets, Inc. v. City of Providence, 731 F.3d 71 (1st Cir., 2013).]  [76:  	Id.]  [77:  	Nat'l Ass'n of Tobacco Outlets, Inc. v. City of New York, 14 CIV. 00577, 2014 WL 2766593 (S.D.N.Y. June 18, 2014).] 


Federal Cigarette Labeling and Advertising Act (FCLAA). Before it was amended by the Tobacco Control Act in 2009, the Federal Cigarette Labeling and Advertising Act (FCLAA) preempted any state or local law related to cigarette advertising and promotion if the law was based on health-related concerns. (As noted earlier, existing cigarette minimum price laws were enacted to protect economic competition, whereas these plug-ins are intended to promote public health.) 

The FCLAA states, “[n]o requirement or prohibition based on smoking and health shall be imposed under state law with respect to the advertising or promotion of any cigarettes...”[endnoteRef:78] The Tobacco Control Act leaves that part of the FCLAA language unchanged, but adds language to expressly allow state or local governments to impose “specific bans or restrictions on the time, place, and manner, but not content, of the advertising or promotion of any cigarettes.”[endnoteRef:79]  [78:  	15 U.S.C.A. § 1334(b).]  [79:  	15 U.S.C.A. § 1334(c).] 


Even if the plug-ins establishing a minimum price or prohibiting coupon redemption were found to fall within the scope of FCLAA (i.e., if a court finds that the provisions regulate advertising or promotion), they stand a good chance of being upheld under the exceptions added by the Tobacco Control Act as regulations affecting the “manner, but not the content” of promotion.[endnoteRef:80] The appellate court that upheld the Providence pricing ordinance discussed the “manner” exception at length and concluded that the ordinance does not regulate the “content” of the promotional materials, but merely the “manner” of how cigarettes may be sold and purchased.[endnoteRef:81] The district court analyzing New York City’s ordinance came to the same conclusion.[endnoteRef:82] [80:  	Id.]  [81:  	Nat’l Ass’n of Tobacco Outlets, Inc. v. City of Providence, supra note 74.]  [82:  	Nat’l Ass’n of Tobacco Outlets, Inc. v. City of Providence et al., C.A. No. No. 12-96-ML., 2012 WL 6128707 ( D.R.I. Dec. 10, 2012); Nat’l Ass’n of Tobacco Outlets, Inc. v. City of Providence, 731 F.3d 71 (1st Cir., 2013).] 


Likewise, these plug-ins do not regulate the content of any advertising or promotional materials. And even if FCLAA is implicated by some provisions, the “manner” exception should apply.




How to Use These Plug-ins
ChangeLab Solutions’ Model California Ordinance Requiring a Tobacco Retailer License (Model Licensing Ordinance) is designed to help cities and counties enforce federal, state, and local tobacco control laws. The Model Licensing Ordinance contains the basic elements needed to establish a local tobacco retailer licensing law. The licensing ordinance can be used as a vehicle for optional plug-in policies that strengthen the ordinance. For example, communities can use plug-ins to control the density or location of tobacco retailers, prohibit certain types of businesses from selling tobacco, or regulate the sale of certain products.

This set of plug-in policy options is specific to tobacco product pricing. This publication is based on ChangeLab Solutions’ legal research and analysis, as well as the research and evidence base linking the price of cigarettes and other tobacco products with use and initiation prevalence. For each plug-in, we provide model findings that support the adoption of the policy, as well as model language that can be incorporated into your community’s existing tobacco retailer licensing ordinance.

Although the plug-in provisions are intended to be incorporated into the Model Licensing Ordinance, some can be revised to be enacted independently. Adopting a plug-in provision both as part of a licensing ordinance and as a separate ordinance may provide additional enforcement options. Please consult your local government attorney if you want to incorporate any of the plug-in provisions into your existing licensing ordinance and/or adopt the provisions in a separate ordinance. 

When adding these plug-ins to ChangeLab Solutions’ Model Licensing Ordinance, fill in any blanks that have been provided to customize the language to your local code. Brackets that are blank and underlined (e.g., [ 		 ]) must be filled in. Brackets surrounding non-underlined text indicate optional language that the local jurisdiction may adopt at its discretion. Some options are followed by comments describing the legal provisions in more detail. Some degree of customization is necessary to make an ordinance consistent with a community’s existing laws. Note that if a term is capitalized in the plug-in, it is a term that is specifically defined in that plug-in or in ChangeLab Solutions’ Model Licensing Ordinance. 
The plug-ins in this publication include the following: (1) a prohibition on redemption of tobacco discounts and coupons; (2) an establishment of a minimum pack size of little cigars and cigars; and (3) an establishment of a minimum price for cigarettes and little cigars. The plug-in for minimum price is designed to be adopted alongside the plug-in for minimum pack size. These plug-ins may be adopted independently or together as a collection, except that local jurisdictions adopting a minimum price requirement should also adopt a minimum pack size requirement.
The findings included in this publication (pg. 16 - 18) are applicable to – and should be used for – all three plug-in policy options (except when specifically noted otherwise). If a jurisdiction is incorporating more than one plug-in in its tobacco retailer licensing ordinance, each applicable finding needs to be included only once in the ordinance. 
Some definitions and subsections appear in more than one plug-in. If a jurisdiction is incorporating more than one plug-in in its tobacco retailer licensing ordinance, each applicable definition and subsection needs to be included only once in the ordinance.
The definitions in this publication supplement definitions contained in our Model Licensing Ordinance. For example, the term “Tobacco Product” is referenced but not defined in this publication’s plug-ins. This is because the definition is already included in the Model Licensing Ordinance. “Tobacco Product” is defined as “any product that contains tobacco, is derived from tobacco, or contains synthetically produced nicotine and intended for human consumption. ‘Tobacco Product’ does not include any cessation product specifically approved by the United States Food and Drug Administration for use in treating nicotine or tobacco dependence.” This definition is written broadly to include nontraditional tobacco and nicotine products such as electronic cigarettes, nicotine gel, and nicotine lollipops, but so as not to interfere with the FDA’s mission of approving products intended to benefit public health, such as nicotine patches and other nicotine cessation products. 

After adding these plug-in options to the basic tobacco retailer licensing ordinance, please verify that all the internal references to other sections are correct. Your city attorney or county counsel will likely be the best person to accomplish this for you. If you have questions about how to adapt these plug-ins for your community, please contact ChangeLab Solutions through our website at www.changelabsolutions.org/tobaccoquestions. 

















 (
Pricing-Related Requirements for Licensed Tobacco Retailers 
 
)
Findings Applicable to All Three Plug-ins

Prohibition on Redemption of Tobacco Discounts 			   and Coupons

Establishment of a Minimum Package Size for Little Cigars and Cigars

Establishment of a Minimum Price for Cigarettes and        Little Cigars


Findings Applicable to All Three Plug-ins
In SECTION I. FINDINGS, add the following findings to the Model Ordinance prior to the clause beginning with “NOW THEREFORE”:

COMMENT: These findings supplement the findings in the Model Licensing Ordinance and therefore do not include other general information about cigarettes and tobacco retailer licensing.

WHEREAS, the health effects of non-cigarette tobacco products such as cigars, cigarillos, smokeless tobacco, and shisha are substantial and life-threatening as demonstrated by research that shows that non-cigarette tobacco products have addictive levels of nicotine, harmful toxins, and dangerous carcinogens;[endnoteRef:83],[endnoteRef:84],[endnoteRef:85],[endnoteRef:86],[endnoteRef:87],[endnoteRef:88],[endnoteRef:89]  [83: 	National Cancer Institute. (2010). Factsheet: Cigar Smoking and Cancer. Available at: www.cancer.gov/cancertopics/factsheet/Tobacco/cigars ]  [84: 
	Hoffman, D. and Hoffman, I. (1998). “Chapter 3: Chemistry and Toxicology.” Smoking and Tobacco Control Monograph No. 9: Cigars: Health Effects and Trends. National Cancer Institute. Available at:  http://cancercontrol.cancer.gov/brp/tcrb/monographs/9/  ]  [85:  	Irina Stepanov et al., “Monitoring Tobacco-Specific N-Nitrosamines and Nicotine in Novel Marlboro and Camel Smokeless Tobacco Products: Findings from Round 1 of the New Product Watch.,” Nicotine & Tobacco Research : Official Journal of the Society for Research on Nicotine and Tobacco 14, no. 3 (March 2012): 274–81, doi:10.1093/ntr/ntr209.]  [86:  	National Cancer Institute, “Tobacco Control Monographs 2: Smokeless Tobacco or Health: An International Perspective,” 1992, 1992, http://cancercontrol.cancer.gov/brp/tcrb/monographs/2/index.html.]  [87:  	German Cancer Research Center. (2013). “Electronic Cigarettes - An Overview” Red Series Tobacco Prevention and Control. 19. Available at: www.dkfz.de/de/tabakkontrolle/download/Publikationen/RoteReihe/Band_19_e-cigarettes_an_overview.pdf]  [88:  	Akl, Elie a, Swarna Gaddam, Sameer K Gunukula, Roland Honeine, Philippe Abou Jaoude, and Jihad Irani. “The Effects of Waterpipe Tobacco Smoking on Health Outcomes: A Systematic Review.” International Journal of Epidemiology 39, no. 3 (June 2010): 834–57. doi:10.1093/ije/dyq002.]  [89:  	Jacob, Peyton, Ahmad H Abu Raddaha, Delia Dempsey, Christopher Havel, Margaret Peng, Lisa Yu, and Neal L Benowitz. “Nicotine, Carbon Monoxide, and Carcinogen Exposure after a Single Use of a Water Pipe.” Cancer Epidemiology, Biomarkers & Prevention : A Publication of the American Association for Cancer Research, Cosponsored by the American Society of Preventive Oncology 20, no. 11 (November 2011): 2345–53. doi:10.1158/1055-9965.EPI-11-0545.] 


WHEREAS, unlike cigarette use which has steadily declined among youth, the prevalence of the use of non-cigarette tobacco products has remained statistically unchanged and in some cases actually increased among youth;[endnoteRef:90],[endnoteRef:91],[endnoteRef:92],[endnoteRef:93],[endnoteRef:94] [90:  	Johnston, L., O’Malley, P., etc. (2014). “2013 Volume 1: Secondary School Students.” Monitoring the Future: National Survey Results on Drug Use 1975 to 2013. Available at: http://monitoringthefuture.org//pubs/monographs/mtf-vol1_2013.pdf]  [91:  	U.S. Department of Health and Human Services. (2011). Results from the 2010 National Survey on Drug Use and Health: National Findings, Available at: www.samhsa.gov/data/NSDUH/2k10NSDUH/2k10Results.htm.
]  [92:  	Cobb, C., Ward, K., Maziak, W., et al. (2010). “Waterpipe Tobacco Smoking: An Emerging Health Crisis in the United States.” American Journal of Health Behavior 34: 275–285,. www.ncbi.nlm.nih.gov/pmc/articles/PMC3215592/pdf/nihms334395.pdf ]  [93:  	U.S. Surgeon General. (2012) Preventing Tobacco Use Among Youth and Young Adults: Fact Sheet. www.surgeongeneral.gov/library/reports/preventing-youth-tobacco-use/factsheet.html ]  [94:  	Corey, C. et al. (2013). Notes from the Field: Electronic Cigarette Use Among Middle and High School Students - United States, 2011- 2012. Morbidity and Mortality Weekly Report (MMWR), 62(35), 729–730. Retrieved from www.cdc.gov/mmwr/preview/mmwrhtml/mm6235a6.htm] 


WHEREAS, in addition to cigarettes, non-cigarette tobacco products are widely available across the state. For example:
83.7 percent of California tobacco retailers sell cigars/cigarillos;[endnoteRef:95] [95:  	California Department of Public Health, California Tobacco Control Program. (2014). Health Stores for a Healthy Community: Alameda. Available at: www.healthystoreshealthycommunity.com/documents/counties/Alameda%20County%20Data%20(English).pdf] 

79.4 percent sell flavored non-cigarette tobacco products;[endnoteRef:96] [96:  	California Department of Public Health, California Tobacco Control Program. (2014). Health Stores for a Healthy Community: Alameda. Available at: www.healthystoreshealthycommunity.com/documents/counties/Alameda%20County%20Data%20(English).pdf] 

56.1 percent sell chewing tobacco;[endnoteRef:97]   [97:  	California Department of Public Health, California Tobacco Control Program. (2014). Health Stores for a Healthy Community: Alameda. Available at: www.healthystoreshealthycommunity.com/documents/counties/Alameda%20County%20Data%20(English).pdf] 

45.7 percent sell electronic smoking devices;[endnoteRef:98]  [98: 
 	California Department of Public Health, California Tobacco Control Program. (2014). Health Stores for a Healthy Community: Alameda. Available at: www.healthystoreshealthycommunity.com/documents/counties/Alameda%20County%20Data%20(English).pdf] 

WHEREAS, in California the cheapest available cigarettes sell for an average of only $4.30 per package;[endnoteRef:99]  [99:  	California Department of Public Health, California Tobacco Control Program. (2014). Health Stores for a Healthy Community: Alameda. Available at: www.healthystoreshealthycommunity.com/documents/counties/Alameda%20County%20Data%20(English).pdf] 


[bookmark: _Ref247702350]WHEREAS, the availability of inexpensive tobacco products leads to increased tobacco use[endnoteRef:100] as evidenced by more than one hundred  academic studies that conclusively show that when tobacco products are made more expensive, fewer people use tobacco, fewer initiate tobacco use, and more people quit tobacco use;[endnoteRef:101],[endnoteRef:102],[endnoteRef:103],[endnoteRef:104],[endnoteRef:105],[endnoteRef:106]  [100:  	Institute of Medicine. (2007). Ending the Tobacco Problem: A Blueprint for the Nation. Washington, DC: The National Academies Press. Available at: www.nap.edu/openbook.php?record_id=11795]  [101: 
 Chaloupka, F.J., et al., (2002). “Tax, Price and Cigarette Smoking: Evidence from the Tobacco Documents and Implications for Tobacco Company Marketing Strategies.” Tobacco Control 11: i62-i71]  [102:  	Chaloupka, F., Yurekli, A., and Fong, G. (2012). “Tobacco Taxes as a Tobacco Control Strategy,” Tobacco Control. 21: 172–180 ]  [103: 
 	Centers for Disease Control and Prevention. (2010). State Cigarette Minimum Price Laws—United States, 2009.” Morbidity and Mortality Weekly Report 59: 389–392. Available at: www.cdc.gov/mmwr/preview/mmwrhtml/mm5913a2.htm ]  [104: 
 	Community Preventive Services. (2012). Reducing Tobacco Use and Secondhand Smoke Exposure: Increasing the Unit Price of Tobacco Products. Available at: www.thecommunityguide.org/tobacco/increasingunitprice.html ]  [105:  	U.S. Department of Health and Human Services. (2014). The Health Consequences of Smoking  — 50 Years of Progress. A Report of the Surgeon General. Available at: www.surgeongeneral.gov/library/reports/50-years-of-progress/full-report.pdf]  [106:  	Institute of Medicine. (2007). Ending the Tobacco Problem: A Blueprint for the Nation. Washington, DC: The National Academies Press. ] 


WHEREAS, for every one percent increase in the cost of tobacco products there is a decrease in consumption,[endnoteRef:107] and a 20 percent price increase would reduce:  [107: 
 	Community Preventive Services Task Force. (2012). Reducing Tobacco Use and Secondhand Smoke Exposure: Increasing the Unit Price of Tobacco Products. Available at: www.thecommunityguide.org/tobacco/RRincreasingunitprice.html] 

Demand for cigarettes by approximately 10.4 percent;[endnoteRef:108]   [108: 
 	Community Preventive Services Task Force. (2012). Reducing Tobacco Use and Secondhand Smoke Exposure: Increasing the Unit Price of Tobacco Products. Available at: www.thecommunityguide.org/tobacco/RRincreasingunitprice.html

] 

The prevalence of adult tobacco use by 3.6 percent;[endnoteRef:109]  [109: 
 	Community Preventive Services Task Force. (2012). Reducing Tobacco Use and Secondhand Smoke Exposure: Increasing the Unit Price of Tobacco Products. Available at: www.thecommunityguide.org/tobacco/RRincreasingunitprice.html] 

Initiation of tobacco use by young people by 8.6 percent;[endnoteRef:110]  [110: 
 	Community Preventive Services Task Force. (2012). Reducing Tobacco Use and Secondhand Smoke Exposure: Increasing the Unit Price of Tobacco Products. Available at: www.thecommunityguide.org/tobacco/RRincreasingunitprice.html] 

WHEREAS, youth under age 18 are particularly responsive to changes in tobacco prices.[endnoteRef:111],[endnoteRef:112] For example: [111: 
 	Chaloupka, F. (2010). Tobacco Control Lessons Learned: The Impact of State and Local Policies. Chicago, IL: University of Illinois at Chicago. www.impacteen.org/generalarea_PDFs/ITResearch38_Chaloupka.pdf]  [112:  	U.S. Department of Health and Human Services. (2012). Preventing Tobacco Use Among Youth and Young Adults: A Report of the Surgeon General. Available at: www.surgeongeneral.gov/library/reports/preventing-youth-tobacco-use/full-report.pdf] 

When cigarettes cost more, fewer adolescents start smoking;[endnoteRef:113]  [113:  	U.S. Department of Health and Human Services. (2012). Preventing Tobacco Use Among Youth and Young Adults: A Report of the Surgeon General. Available at: www.surgeongeneral.gov/library/reports/preventing-youth-tobacco-use/full-report.pdf] 

Price reductions can offset the effects of price increases on youth smoking initiation, especially among youth aged 14 to 17 years;[endnoteRef:114],[endnoteRef:115]  [114: Pierce J.P., Gilmer T.P., Lee L., et al. (2005). “Tobacco Industry Price-Subsidizing Promotions May Overcome the Downward Pressure of Higher Prices on Initiation of Regular Smoking.” Health Economics; 14: 1061-1071.]  [115: 
 Slater et al. (2007). “The Impact of Retail Cigarette Marketing Practices on Youth Smoking Uptake.” Archives of Pediatrics and Adolescent Medicine, 161:440–445, May 2007. http://archpedi.ama-assn.org/cgi/reprint/161/5/440.pdf] 

The evidence is suggestive that tobacco companies deliberately target youth with price reductions;[endnoteRef:116],[endnoteRef:117],[endnoteRef:118]  [116: 
 White V.M., White M.M., Freeman K., et al. (2006). “Cigarette Promotional Offers: Who Takes Advantage?” American Journal of Preventive Medicine 30: 225–231 (citing Ling, P.M., and Glantz, S.A. 2002. “Why And How The Tobacco Industry Sells Cigarettes To Young Adults: Evidence From Industry Documents.” American Journal of Public Health 92: 908–916) ]  [117: 
 Chaloupka, F.J., et al., (2002). “Tax, Price and Cigarette Smoking: Evidence from the Tobacco Documents and Implications for Tobacco Company Marketing Strategies.” Tobacco Control 11: i62-i71]  [118: 
 Pierce J., Gilmer T., Lee L., et al. (2005). “Tobacco Industry Price-Subsidizing Promotions May Overcome the Downward Pressure of Higher Prices on Initiation of Regular Smoking.” Health Economics; 14: 1061-1071.] 

WHEREAS, price reduction strategies are used by the tobacco industry to counter state and local tobacco control efforts and appeal to price-sensitive consumers;[endnoteRef:119],[endnoteRef:120] 
 [119: 
 Chaloupka, F.J., et al., (2002). “Tax, Price and Cigarette Smoking: Evidence from the Tobacco Documents and Implications for Tobacco Company Marketing Strategies.” Tobacco Control 11: i62-i71]  [120: 
 Centers for Disease Control and Prevention. (2010). State Cigarette Minimum Price Laws—United States, 2009.” Morbidity and Mortality Weekly Report 59: 389–392. Available at: www.cdc.gov/mmwr/preview/mmwrhtml/mm5913a2.htm] 

WHEREAS, tobacco companies spend considerably to decrease the price of their products in order to increase demand for cigarettes.[endnoteRef:121] For example: [121: 
 	Federal Trade Commission. (2013). Federal Trade Commission Cigarette Report for 2011. Available at: www.ftc.gov/os/2013/05/130521cigarettereport.pdf ] 

[bookmark: _Ref247702400]Tobacco companies spend the majority of their marketing budgets on price discounts, accounting for nearly $7 billion of $8.4 billion advertising and promotional expenditures in 2011;[endnoteRef:122]  [122: 
 	Federal Trade Commission. (2013). Federal Trade Commission Cigarette Report for 2011. Available at: www.ftc.gov/os/2013/05/130521cigarettereport.pdf ] 

Tobacco companies spend hundreds of millions – nearly $758 million in 2011 – on promotional allowances requiring tobacco retailers and wholesalers to reduce prices at the point of sale;[endnoteRef:123]  [123: 
 	Federal Trade Commission. (2013). Federal Trade Commission Cigarette Report for 2011. Available at: www.ftc.gov/os/2013/05/130521cigarettereport.pdf ] 

Tobacco companies use a variety of promotional strategies including off-invoice discounts, buy downs, and voluntary price reductions;[endnoteRef:124]  [124: 
 Federal Trade Commission. (2013). Federal Trade Commission Cigarette Report for 2011. Available at: www.ftc.gov/os/2013/05/130521cigarettereport.pdf ] 

[bookmark: _Ref247702374]WHEREAS, the tobacco industry’s price discounting strategies, such as coupons, multiple-package discounts, and cartons, are popular among consumers. For example:

An estimated 55.4 percent of adults use some price minimizing strategy;[endnoteRef:125] [125: 
 	Xu X., Pesko, M.F., Tynan, M.A., et al. 2013. “Cigarette Price-Minimization Strategies by U.S. Smokers.” American Journal of Preventive Medicine, 44: 472–476.] 

In California, those who use price minimizing strategies save an average of $1.04 per pack (or 18.6 percent off the total);[endnoteRef:126]  [126:  	Xu X., Pesko, M.F., Tynan, M.A., et al. 2013. “Cigarette Price-Minimization Strategies by U.S. Smokers.” American Journal of Preventive Medicine, 44: 472–476.] 

The 19.8 percent of adults who smoke cigarettes report that they use coupons to purchase cigarettes;[endnoteRef:127] [127: 
 	Xu X., Pesko, M.F., Tynan, M.A., et al. 2013. “Cigarette Price-Minimization Strategies by U.S. Smokers.” American Journal of Preventive Medicine, 44: 472–476.] 

The tobacco industry spent over $171.2 million in 2011 on consumer coupons;[endnoteRef:128] [128: 
 Federal Trade Commission. (2013). Federal Trade Commission Cigarette Report for 2011. Available at: www.ftc.gov/os/2013/05/130521cigarettereport.pdf] 

WHEREAS, approximately half of stores in California that sell cigarettes advertise cigarette price promotions;[endnoteRef:129]  [129: 
  Dauphinee A, et al. (2013). “Tobacco Marketing in California’s Retail Environment (2008-2011),” Final report for the California Tobacco Advertising Survey (2011).” Stanford Prevention Research Center. www.cdph.ca.gov/programs/tobacco/Documents/Resources/Publications/CTAS11-FinalReport-FINAL%20APPROVED.pdf] 


WHEREAS, although federal and state law ban the sale of individual cigarettes,[endnoteRef:130],[endnoteRef:131]  neither federal nor state laws restrict the sale of individual little cigars and cigars; [130: 
  21 C.F.R. § 1140.14(d)]  [131: 
  Cal. Penal Code § 308.3.] 


WHEREAS, many retailers sell little cigars and cigars individually, making them more affordable and appealing to youth.[endnoteRef:132] For example:  [132: 
 	California Department of Public Health. (2012). Tobacco in the Retail Environment, www.cdph.ca.gov/programs/tobacco/Documents/Tobacco%20Retail%20Environment%20Fact%20Sheet_Easy%20Print.pdf ] 

78.1 percent of California tobacco retailers sell cigarillos for less than $1;[endnoteRef:133] [133: 


 	California Department of Public Health, California Tobacco Control Program. (2014). Health Stores for a Healthy Community: Alameda. Available at: www.healthystoreshealthycommunity.com/documents/counties/Alameda%20County%20Data%20(English).pdf] 

From 1995 to 2008, annual sales of cigarillos increased by 255 percent, and sales of little cigars increased by 316 percent;[endnoteRef:134]  [134:  	Cullen J, Mowery P, Delnevo C, et al. (2011). “Seven-Year Patterns in US Cigar Use Epidemiology Among Young Adults Aged 18–25 Years: A Focus on Race/Ethnicity and Brand.” American Journal of Public Health 101(10): 1955-1962.] 

Cigar smoking is the second most common form of tobacco use among youth;[endnoteRef:135] and [135: 
 	Centers for Disease Control & Prevention. (2012). “Youth Risk Behavior Surveillance—United States, 2011,” Morbidity and Mortality Weekly Report (MMWR) 61(4).] 

WHEREAS, a 10 percent increase in cigar prices significantly reduces cigar use among youth;[endnoteRef:136] and [136: 
  Ringel, J, Wasserman J, and Andreyeva T. (2005). “Effects of Public Policy on Adolescents’ Cigar Use: Evidence From the National Youth Tobacco Survey.” American Journal of Public Health. 95(6): 995-998.] 


COMMENT: The finding below is specific to the plug-in establishing a minimum price for cigarettes and little cigars. 

WHEREAS, a simple flat rate minimum price, if high enough, would eliminate the sale of low-cost cigarettes.[endnoteRef:137]  [137: 
 	Tynan, M.A., Ribisl, K.M., and Loomis, B.R. (2013). “Impact of Cigarette Minimum Price Laws on the Retail Price Of Cigarettes in the USA.” Tobacco Control 22: e78-e85] 


Prohibition on Redemption of Tobacco Discounts and Coupons
This policy option is intended to prohibit the redemption of tobacco discounts and coupons. The purpose of this policy option is to prohibit price discrimination and increase the cost of low-cost tobacco products. Price discrimination allows retailers to capture sales from consumers at a regular price without losing sales from more price-sensitive consumers. This plug-in effectively diminishes the tobacco industry’s ability to capture more price-sensitive consumers, including youth and low-income individuals.

Amendments to ChangeLab Solutions’ Model Licensing Ordinance

In SECTION II, Sec. [ ____ (*1) ]. DEFINITIONS, add the following definitions in alphabetical order among the existing definitions of the Model Licensing Ordinance:

(__) 	“Cigarette” means: (1) any roll of tobacco wrapped in paper or in any substance not containing tobacco; and (2) any roll of tobacco wrapped in any substance containing tobacco which, because of its appearance, the type of tobacco used in the filler, or its Packaging and labeling, is likely to be offered to, or purchased by, Consumers as a Cigarette described herein. 

(__) 	“Consumer” means a person who purchases a Tobacco Product for consumption and not for Sale to another.

(__)	 “Coupon” means any voucher, rebate, card, paper, note, form, statement, ticket, image, or other issue; whether in paper, digital, or other form; used for commercial purposes to obtain an article, product, service, or accommodation without charge or at a discounted price.

(__)	“Full Retail Price” means the price listed for a Tobacco Product on its Packaging or on any related shelving, advertising, or display where the Tobacco Product is sold or offered for Sale, plus all applicable taxes and fees if such taxes and fees are not included in the listed price.

(__) 	“Package” or “Packaging” means a pack, box, carton, or container of any kind or, if no other container, any wrapping (including cellophane) in which a Tobacco Product is sold or offered for Sale to a Consumer.

(__) 	“Sale” or “Sell” means any transfer, exchange, barter, gift, offer for sale, or distribution for a commercial purpose, in any manner or by any means whatsoever. 

In SECTION II, Sec. [ ____ (*2) ]. REQUIREMENTS AND PROHIBITIONS, after subsection (g), add the following subsection:

(__)	PACKAGING AND LABELING. No Tobacco Retailer shall Sell any Tobacco Product to any Consumer unless such product: (1) is sold in the original manufacturer’s Packaging intended for Sale to Consumers; and (2) conforms to all applicable federal labeling requirements.

COMMENT: The provision below requires the display of prices for tobacco products, thereby assisting the local jurisdiction in its enforcement efforts.

(__)	DISPLAY OF PRICE. The price of each Tobacco Product offered for Sale shall be clearly and conspicuously displayed to clearly indicate the price of the product.
	
(__)	PROHIBITION OF TOBACCO COUPONS AND DISCOUNTS.

COMMENT: This subsection prohibits the following types of discounts:
1.	Redemption of any coupons, whether the consumer obtains the coupon in the store or elsewhere (e.g., magazine, online printout, mailer, or phone app);
2.	Discounts to reward consumers for buying more than one tobacco product (e.g., “Buy two packs of cigarettes, get one free,” “buy five cigars, get a pack of cigarettes for half price”); and
3.	Discounts for other items (e.g., “Buy a pack of cigarettes and get a free lighter”).

(1)	Cigarettes. No Tobacco Retailer shall:

i.	Honor or redeem, or offer to honor or redeem, a Coupon to allow a Consumer to purchase a Package of Cigarettes for less than the Full Retail Price;
ii.	Sell any Package of Cigarettes to a Consumer through a multiple-package discount or otherwise provide any Package of Cigarettes to a Consumer for less than the Full Retail Price in consideration for the purchase of any Tobacco Product or any other item;
iii.	Provide any free or discounted item to a Consumer in consideration for the purchase of a Package of Cigarettes.
 		
[ (*2)  Tobacco Products Other Than Cigarettes. No Tobacco Retailer shall: 

COMMENT: The provisions in subsection (*2) are substantively similar to the provisions set forth in subsection (1). This is a separate section to allow severability. The tobacco industry may argue that subsection (1) is preempted by the Federal Cigarette Labeling and Advertising Act (FCLAA); however, this is not an argument that can be made for subsection (*2) because FCLAA applies only to Cigarettes. At the time of publication, courts in two federal circuits had ruled that a prohibition on tobacco discounts and coupons was not preempted by federal law. See Nat’l Ass’n of Tobacco Outlets, Inc. v. City of Providence, 731 F.3d 71 (1st Cir. 2013); Nat'l Ass'n of Tobacco Outlets, Inc. v. City of New York, 14 CIV. 00577, 2014 WL 2766593 (S.D.N.Y. June 18, 2014). But in the event that a different court reaches the opposite conclusion, subsection (*2) allows the prohibition to survive for tobacco products other than Cigarettes. A local jurisdiction should include this section if it is interested in prohibiting discounts and coupons not just for Cigarettes, but also for other tobacco products. As defined in the Model Licensing Ordinance, tobacco products other than Cigarettes include little cigars, cigars, smokeless tobacco, shisha, and pipe tobacco. They also include electronic smoking devices that contain nicotine. Jurisdictions have the option to adopt an ordinance targeting a narrower category of products. Jurisdictions may narrow the scope of the ordinance by listing, and defining, the specific tobacco products they want incorporated into the ordinance.

i.	Honor or redeem, or offer to honor or redeem, a Coupon to allow a Consumer to purchase a Tobacco Product other than a Cigarette for less than the Full Retail Price;
ii.	Sell any Tobacco Product other than a Cigarette to a Consumer through a multiple-package discount or otherwise provide any such product to a Consumer for less than the Full Retail Price in consideration for the purchase of any Tobacco Product other than a Cigarette or any other item; or
iii.	Provide any free or discounted item to a Consumer in consideration for the purchase of any Tobacco Product other than a Cigarette. ]









Establishment of a Minimum Package Size for Little Cigars 	        and Cigars
Requiring that little cigars and cigars be sold in packs of a certain size raises the cost barrier to purchase these products. This does not mean that the products themselves are more expensive, but consumers will still have to pay more to get more. Raising the cost barrier is expected to deter youth from purchasing these products. Though this policy does not lead to an actual price increase for cigars, it nevertheless raises the cost barrier for purchase and can have a similar public health impact.

Amendments to ChangeLab Solutions’ Model Licensing Ordinance

In SECTION II, Sec. [ ____ (*1) ]. DEFINITIONS, add the following definitions in alphabetical order among the existing definitions of the Model Licensing Ordinance:

COMMENT: The definitions of “Little Cigar” and “Cigar” are adapted from federal classification for federal tax purposes. California’s definitions of Little Cigar and Cigar for state tax purposes conform to the federal definitions. Localities are necessarily concerned with enforcement. This plug-in’s definitions of Little Cigar and Cigar allow local jurisdictions to leverage existing federal enforcement of tobacco product packaging to identify tobacco products in stores. Federal law requires Little Cigars and Cigars, as defined under federal law, to be designated as such on packaging. 

(__)	“Cigar” means any roll of tobacco other than a Cigarette wrapped entirely or in part in tobacco or any substance containing tobacco and weighing more than three pounds per thousand. 
(__) 	“Consumer” means a person who purchases a Tobacco Product for consumption and not for Sale to another.
 (__) 	“Little Cigar” means any roll of tobacco other than a Cigarette wrapped entirely or in part in tobacco or any substance containing tobacco and weighing no more than three pounds per thousand. “Little Cigar” includes, but is not limited to, any tobacco product known or labeled as “small cigar” or “little cigar.”
 (__) 	“Package” or “Packaging” means a pack, box, carton, or container of any kind or, if no other container, any wrapping (including cellophane) in which a Tobacco Product is sold or offered for Sale to a Consumer.
(__) 	“Sale” or “Sell” means any transfer, exchange, barter, gift, offer for sale, or distribution for a commercial purpose, in any manner or by any means whatsoever.

In SECTION II, Sec. [ ____ (*2) ]. REQUIREMENTS AND PROHIBITIONS, after subsection (g), add the following subsection:

(__)	PACKAGING AND LABELING. No Tobacco Retailer shall Sell any Tobacco Product to any Consumer unless such product: (1) is sold in the original manufacturer’s Packaging intended for Sale to Consumers; and (2) conforms to all applicable federal labeling requirements.

(__)	MINIMUM PACKAGE SIZE FOR LITTLE CIGARS AND CIGARS. No Tobacco Retailer shall Sell to a Consumer:

(1) Any Little Cigar unless it is sold in a Package of at least twenty Little Cigars.

(2) Any Cigar unless it is sold in a Package of at least [ six ] Cigars; provided, however, that this subsection shall not apply to a Cigar that has a price of at least [ $X.00 ] per Cigar, including all applicable taxes and fees.

COMMENT: This subsection requires a minimum pack size for Cigars, except that it does not apply to Cigars that meet a certain price threshold. Requiring Little Cigars and Cigars to be sold in packs of a certain size raises the cost barrier to purchase these products. The purpose of this subsection is not to directly raise the price of Little Cigars and Cigars; rather, the purpose is to raise the cost of any single transaction. For example, tobacco retailers may be required to sell Cigars in packs of six (instead of individually), but retailers would be free to maintain the effective price per Cigar. Instead of selling a single Cigar for $1, a tobacco retailer could then sell a pack of six for $6. It is the following plug-in (Establishment of a Minimum Price for Cigarettes and Little Cigars), and not this plug-in, that directly establishes a price floor for tobacco products. 

Subsection (2) has an exception for Cigars that meet a certain price threshold. Because the policy goal of this minimum pack requirement is to raise the cost barrier for any single transaction, this section may not be necessary for products that are already expensive enough to deter sales to youth. In other words, a single Cigar that costs $10 may not need to be sold in a pack of six to deter youth sales. This is why an exception for Cigars that meet a certain price threshold may be appropriate. If the price threshold is set too low, however, the exception may be too broad for the local jurisdiction to accomplish its policy goals.


Establishment of a Minimum Price for Cigarettes and Little Cigars

Establishing a minimum price for certain tobacco products can raise prices and reduce demand; however, the public health impact will depend on prevailing tobacco prices in the local jurisdiction and the minimum price that is set.

Excise taxes remain the most commonly used and most proven strategy for regulating the prices of tobacco products. Through taxation, governments raise the price of tobacco products to decrease consumption; however, governments also receive additional revenue from the increased taxes. However, such a policy may not be politically feasible; in California, it is not an option for local jurisdictions due to state preemption. Thus, local jurisdictions may wish to raise tobacco prices by other means.

Amendments to ChangeLab Solutions’ Model Licensing Ordinance

In SECTION II, Sec. [ ____ (*1) ]. DEFINITIONS, add the following definitions in alphabetical order among the existing definitions of the Model Licensing Ordinance:

COMMENT: The definitions of “Little Cigar” and “Cigar” are adapted from federal classification for federal tax purposes. California’s definitions of Little Cigar and Cigar for state tax purposes conform to the federal definitions. Localities are necessarily concerned with enforcement. This plug-in’s definitions of Little Cigar and Cigar allow local jurisdictions to leverage existing federal enforcement of tobacco product packaging to identify tobacco products in stores. Federal law requires Little Cigars and Cigars, as defined under federal law, to be designated as such on packaging. The definition of Cigar is optional and only needs to be included if a jurisdiction seeks to set a minimum price for Cigars.

[ (__)	“Cigar” means any roll of tobacco other than a Cigarette wrapped entirely or in part in tobacco or any substance containing tobacco and weighing more than three pounds per thousand. ]

(__) 	“Cigarette” means: (1) any roll of tobacco wrapped in paper or in any substance not containing tobacco; and (2) any roll of tobacco wrapped in any substance containing tobacco which, because of its appearance, the type of tobacco used in the filler, or its Packaging and labeling, is likely to be offered to, or purchased by, Consumers as a Cigarette described herein.

(__) 	“Consumer” means a person who purchases a Tobacco Product for consumption and not for Sale to another.

(__) 	“Little Cigar” means any roll of tobacco other than a Cigarette wrapped entirely or in part in tobacco or any substance containing tobacco and weighing no more than three pounds per thousand. “Little Cigar” includes, but is not limited to, tobacco products known or labeled as “small cigar” or “little cigar.”

(__) 	“Package” or “Packaging” means a pack, box, carton, or container of any kind or, if no other container, any wrapping (including cellophane) in which a Tobacco Product is sold or offered for Sale to a Consumer.

(__) 	“Sale” or “Sell” means any transfer, exchange, barter, gift, offer for sale, or distribution for a commercial purpose, in any manner or by any means whatsoever.

In SECTION II, Sec. [ ____ (*2) ]. REQUIREMENTS AND PROHIBITIONS, after subsection (g), add the following subsection:

(__)	PACKAGING AND LABELING. No Tobacco Retailer shall Sell any Tobacco Product to any Consumer unless such product: (1) is sold in the original manufacturer’s Packaging intended for Sale to Consumers; and (2) conforms to all applicable federal labeling requirements.

COMMENT: The subsection below requires the display of prices for tobacco products, thereby assisting the local jurisdiction in its enforcement efforts.

(__)	DISPLAY OF PRICE. The price of each Tobacco Product offered for Sale shall be clearly and conspicuously displayed to clearly indicate the price of the product.

(__)	MINIMUM PRICE FOR CIGARETTES & LITTLE CIGARS [ ADD CIGARS AS APPROPRIATE ]. No Tobacco Retailer shall Sell to a Consumer:

COMMENT: This subsection on minimum pricing directly sets a price floor for the sale of Cigarettes and Little Cigars. The price floor is set as a minimum price required (e.g., $7) for a package of Cigarettes or Little Cigars. An option is provided to set different price floors for Cigarettes and Little Cigars; however, because these products are very similar, different price floors may simply encourage purchase of the cheaper alternative. Local jurisdictions may therefore decide to set the same price floor for Cigarettes and Little Cigars. A price floor can also be set for the sale of Cigars. Setting a minimum price for the remaining tobacco products (e.g., smokeless tobacco, pipe tobacco, etc.) requires more careful deliberation due to the manner in which these other products are sold and packaged. Local jurisdictions interested in additional minimum pricing options may contact ChangeLab Solutions for assistance.

(1)	Cigarettes at a price that is less than [ $X.00 ] per Package of 20 Cigarettes, including all applicable taxes and fees.

(2)	Little Cigars at a price that is less than [ $X.00 ] per Package of 20 Little Cigars, including all applicable taxes and fees.

[ (*3) Cigars at a price that is less than [ $X.00 ] per Cigar, including all applicable taxes and fees. ]

COMMENT: This plug-in is designed to be adopted along with the plug-in “Establishment of a Minimum Package Size for Little Cigars and Cigars.” Subsections (1) and (2) are drafted with the expectation that the minimum pack size plug-in is also being adopted. This is why subsections (1) and (2) set a minimum price based on package (as opposed to a minimum price based on each Cigarette or Little Cigar). The price floor is set differently for Cigars (per Cigar vs. per package) because the number of Cigars in a package varies greatly. 
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