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[CITY/VILLAGE] OF ______________________________

ORDINANCE NO: ____________

COMMENT: A draft ordinance based on this model may include “findings” of fact (“whereas” clauses) that support the need for the municipality to adopt the ordinance. The findings section is part of the ordinance, but it usually does not become codified in the local government code. The findings contain factual information supporting the need for the law – in this case, documenting the need for a land cash ordinance with good school siting requirements. An adopting body should select those findings it views as most significant for its community and add findings related to local conditions or concerns. The footnotes are provided in order to assist those who wish to understand the evidence for a given finding, and are not intended to be included in the adopted ordinance. 

FINDINGS. [Jurisdiction] hereby finds and declares as follows:

1.
WHEREAS, residential development attracts new residents to [Jurisdiction], increasing the need for school facilities, and, as a result, [Jurisdiction] requires additional land for school sites or cash in lieu of land to acquire and improve school sites, in order to provide educational services to the school-age residents of the new residential development;

2. 
WHEREAS, it is fair and reasonable that new development bear these specific and unique public costs;

3. 
WHEREAS, the [Adopting Body] has the authority to place reasonable requirements on developments and subdivisions for the purposes of establishing school sites pursuant to [insert appropriate option Article VII, section 6 of the Illinois State Constitution (for home rule counties and municipalities); 65 Illinois Comp. Stat. 5/11-12-5 (for non-home rule municipalities); or 55 Illinois Comp. Stat. 5/5-1042 (for non-home rule counties)];

COMMENT: As political subdivisions of the state, Illinois counties and municipalities lack inherent authority to act, and instead their regulations must be justified by some delegation of authority from the state. Depending on which type of local government is adopting this model ordinance, different sections of the Illinois Code or Illinois Constitution authorize its enactment. The Illinois Constitution empowers “home rule” counties and municipalities to “exercise any power and perform any function pertaining to its government and affairs,” which includes the power to impose development exactions, such as those contained in this model ordinance. Ill. Const. art. VII § 6. Other Illinois statutes specifically authorize non-home rule counties and municipalities to impose “developer donations” and “impact fees.” 55 Ill. Comp. Stat. 5/5-1042; 65 Ill. Comp. Stat. 5/11-12-5.
4. 
WHEREAS, the [Adopting Body] recognizes the importance of school location for the public health, safety, and welfare of the community;

5. WHEREAS, schools located near students’ residences allow students to walk and bike to school safely and to access school facilities after instructional hours, promotimg physical activity and student health;

6. 
WHEREAS, increased student physical activity has been shown to have a positive effect on student academic performance;
 
7. 
WHEREAS, schools that support [Jurisdiction’s] planning and transportation goals can serve as community centers, recreational facilities, anchors for neighborhoods, and emergency centers, and also promote other public purposes;
 
8. 
WHEREAS, schools located near students’ residences enable and encourage students to walk and bike to school support efforts to reduce greenhouse gas emissions and air pollution;
 and

9. 
WHEREAS, appropriate pedestrian infrastructure and design are required to reduce the traffic dangers that prevent students from walking and bicycling to school;

NOW THEREFORE, BE IT ORDAINED BY [JURISDICTION] as follows:
SECTION 1: [TITLE AND/OR CHAPTER OF CODE] IS AMENDED BY [AMENDING/ADDING] CHAPTER [1] THEREOF TO READ AS FOLLOWS:
COMMENT: The content of the model ordinance is to be inserted into the subdivisions chapter of the municipal code. Illinois’ “Plat Act” (765 I.L.C.S. 205/1) places some requirements on land owners seeking to subdivide their land. The above-cited Illinois constitutional and statutory provisions empower all Illinois counties and municipalities to place additional restrictions on subdividers and developers, including those found in this model land-cash ordinance.

Illinois counties and municipalities generally follow a two-step process of plat approval for a proposed subdivisions of land or planned unit developments (planned unit developments may involve additional initial approval steps). First, the subdivider or developer files a preliminary plat indicating the layout and design of the development, and the county or municipality provides comments and guidance as to how to proceed. After this initial process, the subdivider or developer files a more detailed final plat, the approval of which authorizes the subdivider to proceed with the development of the subdivision. The model ordinance assumes this typical, two-step plat approval process. If the process in a given community deviates from this approach, the ordinance should be modified to accommodate the process.
Some Illinois counties and municipalities apply land cash ordinances not only to subdivisions and planned unit developments, but also to annexations. Local governments may want to consider whether to modify this model so as to address annexations.
Chapter [1]: DEDICATION OF LAND FOR PUBLIC SCHOOL SITES AND/OR CASH CONTRIBUTION IN LIEU THEREOF
COMMENT: This model ordinance focuses exclusively on school-related mandatory land dedication or cash contributions. However, land-cash ordinances may also be used to require developers to dedicate land for parks and recreational purposes. Local governments may wish to impose a recreational dedication requirement through a separate ordinance, or adopt a comprehensive “Public Land Dedication” ordinance that addresses both school sites and parkland. In 2009, the University of Illinois conducted a survey of Illinois land-cash ordinances that require a recreational land dedication, which provides a useful overview of the issues communities have faced in adopting these ordinances.

Chapter [1-1]: Land DEDICATION and/or In-Lieu Fee REQUIREMENT:
A.
In order to serve the ongoing needs of the residents of the new development, the subdivider or developer shall dedicate land for school sites, or make a cash contribution in lieu of actual land dedication, or a combination of both, in accordance with the criteria and formulas set forth in this Chapter.
B.
Prior to [Jurisdiction] granting approval for a preliminary plat of subdivision or a preliminary plan for a planned unit development, [Jurisdiction] shall make a determination, with concurrence from the affected school district(s), and convey such determination in writing to the subdivider or developer, as to whether land, cash in lieu of land, or a combination of both shall be required. This determination may be amended at any time after [Jurisdiction] grants approval for a preliminary plat or preliminary plan by the mutual, written consent of [Jurisdiction], affected school district(s), and subdivider or developer.
COMMENT: This model ordinance assumes existing intergovernmental collaboration in the school siting decision-making process. The collaborative process of school facilities planning should begin long before a developer files a preliminary plat. This ordinance, therefore, reinforces the need for school districts and local governments to coordinate their planning of school facilities and related development. For a more comprehensive discussion of the need for ongoing, long-term coordination of school and community planning, see the National Trust for Historic Preservation’s report Helping Johnny Walk to School.
 ChangeLab Solutions has also developed model school siting policies for Illinois school districts that offer more specific examples and directives for how local agencies can work to coordinate long-term planning.

Note also that Illinois state law already encourages this type of intergovernmental cooperation. For example, state law provides a process for a school board to request a meeting to discuss school site dedications.
 These meetings are an ideal opportunity for local governments to plan for future land dedications for school sites that serve the interests of all affected jurisdictions.
C. 
In-lieu fees shall be used by the school district for the acquisition of land for school purposes or the improvement or repair of existing school buildings or property that will serve the anticipated needs of the residents of the subdivision or development.
COMMENT: Development exactions – including land dedications and in lieu fees – must comply with both state and federal constitutional requirements. The U.S. Constitution requires that development exactions bear an “essential nexus” to the burden created by the new development, and that the amount of the exaction be “roughly proportional” to that public burden.
 Under both the U.S. and Illinois Constitutions, both qualitative and quantitative connections between the government’s exaction and the impact of the new development are required. However, Illinois courts have interpreted the state constitution more stringently, requiring that development exactions be “specifically and uniquely attributable to the developer’s activity,” which demands that the exaction be “directly proportional to the specifically created need.”
 
Subsections A and C of Chapter [1-1] address the qualitative component of these constitutional requirements. By requiring that the dedicated land and in-lieu cash contribution be used to serve the ongoing needs of the new residents of the development, this model ordinance ensures that there is a qualitative correspondence, or “nexus,” between the exaction and the new development. Similar land-cash ordinances have been upheld in Illinois, indicating that the ordinance meets the stringent Illinois standard.
 The quantitative aspect, or “proportionality” requirement, of these constitutional tests is discussed below in the comment to Subsection C of Chapter [1-6].

Chapter [1-2]: Criteria for Amount of Dedicated Land: The amount of land to be dedicated shall be determined by [Jurisdiction] and the affected school district(s), considering, among other things, the programmatic needs of the school district, convenience and safety for students and the community in accessing the site, potential joint use applications of the site, and other public goals. In addition, [Jurisdiction] and the affected school district(s) shall seek to comply with the LEED for Neighborhood Development Rating System maximum acreage standards for school sites: 15 acres for high schools, 10 acres for middle schools, and 5 acres for elementary schools, not including those portions of the school that are subject to a joint use agreement with another public entity. [Jurisdiction] shall not require a subdivider or developer to dedicate an amount of land that is greater than the pertinent amount of land that would be used to calculate in-lieu fees under [Chapter 1-6]. 
COMMENT: Currently, many Illinois jurisdictions mechanically calculate the amount of land required to be dedicated based on large minimum acreage requirements for school sites. This system provides a predictable method for determining the amount of land required, but often leads to the siting of school facilities on large tracts on the periphery of communities, while ignoring the possibility that joint use agreements with local governments might reduce the total acreage needed. This system does not encourage local entities to tailor the size of the school site to the actual needs of the local jurisdiction, the affected school district, or the rest of the community. In response to such concerns, this model ordinance replaces these strict formulas with a flexible process that promotes intergovernmental collaboration and codifies the goal of developing smaller, more community-centered schools that serve both students and the wider community.

This model ordinance also encourages local jurisdictions to consider how joint use might be employed to lessen the perceived need for large, sprawling school sites. In this context, a joint use agreement refers to a written agreement between a school district and one or more public entities that sets forth the terms and conditions for sharing use of facilities. For instance, a school district might enter into a joint use agreement with the city or county to allow public access to its playgrounds after school hours, or with a community college to coordinate use of sports facilities. Under the LEED Rating System, any land subject to such an agreement would not be included in the calculation of maximum acreage standards for school sites. Under current Illinois law, in order to be eligible for state funding, new school construction projects must receive certification under the LEED Green Building Rating System or comparable rating system certification.
 More information about the LEED Rating Systems is available at the U.S. Green Building Council’s website: www.usgbc.org. 
Chapter [1-3]: Criteria for Location of Dedicated Land: The location of the dedicated school site shall be determined based on the long-term planning goals of [Jurisdiction] and the affected school district(s), as reflected in [insert relevant planning documents if desired]. The location of land dedicated for school sites shall maximize conformity with the following criteria: 
· Dedicated school sites should be located so as to ensure that the maximum number of current or future students, both within and outside the development or subdivision, can walk or bike to school;
· Dedicated school sites should be at the center of a network of sidewalks, bike paths, trails, and calm streets to ensure that students coming from different directions have safe routes by which to access the site by walking and bicycling;
· Dedicated school sites should be located so that community resources, such as libraries, parks, and other civic spaces, are within 1.5 miles walking or biking distance of the school.
· Dedicated school sites should be located at a distance of .5 miles or more from highways and other high transit corridors, or in a location that minimizes exposure of students to pollution and physical impediments to bicycling or walking. 

COMMENT: Currently, Illinois land-cash ordinances sometimes provide school districts with exclusive authority to determine where dedicated school sites should be located. Because this is a decision that affects the larger community, this model ordinance requires that mandatory land dedications be made in accordance with the planning goals of both the affected school district(s) and the municipality or county. Again, this collaborative effort should not begin with the filing of a plat for a subdivision or planned unit development, but instead must be part of a larger intergovernmental effort to coordinate planning. If school districts adopt the recommendations in ChangeLab Solutions’ Model School Siting Policies for School Districts, they will have a more detailed set of criteria to guide these decisions. See: www.changelabsolutions.org/publications/smart-school-siting. 

In addition to encouraging intergovernmental collaboration in making school siting decisions, this chapter ([1-3]) provides developers with some specific guidance to assist in planning the layout of subdivisions, and to prepare for the process of negotiating the appropriate size and location of dedicated land. The three bulleted guidelines provide developers simple concrete connectivity goals that can be incorporated early into the development planning process. 

Chapter [1-4]: PHYSICAL Requirements of Dedicated School Site: 

A. 
The site’s slope, topography, geology, and surroundings shall be suitable for use as a school site, as determined by the school district. 

B. 
The site location shall avoid exposing students to existing or foreseeable, harmful or disruptive environmental hazards and nuisances. Such hazards include without limitation: excessive dust, smoke, noise, odors, air pollutants, soil pollutants, floods, ground water incursions, vibrations, explosions, and electrical discharges. 

C. 
The site shall not include wetlands, floodplains, floodways, detention areas, retention areas, and other similar areas.

COMMENT: For the purposes of state funding, Illinois law deems land unsuitable for school sites if it is subject to “existing or foreseeable, harmful or disruptive environmental hazards and nuisances.”
 This section requires that all school sites be free from environmental hazards. While no school site will ever be entirely devoid of minor environmental nuisances, this standard ensures that schools will not be located on a site that poses an unreasonable risk of harm to students, teachers, and other community members using the property. 

In addition to these enumerated requirements, the local government might also want to adopt additional requirements related to the unique physical or environment characteristics of land in its jurisdiction. For instance, communities prone to earthquakes might use this section to make specific reference to liquefaction zones unsuitable for school sites, or agricultural communities might require that dedicated school sites be located a certain distance from concentrated animal feeding operations. 
Chapter [1-5]: Construction of Improvements on Dedicated School Site: The subdivider or developer must dedicate land for school sites in a serviceable condition, ready for full service of electrical, telecommunications, gas, water, sewer and streets (including curb and gutter and enclosed drainage), as applicable to the location of the site, or make acceptable provision for the future construction of such improvements, and must otherwise comply with [Jurisdiction’s governing code sections dealing with site improvements].

COMMENT: Site improvements are the work done to real property to prepare it for a subsequent construction project. The requirements of this section ensure that dedicated school sites will be prepared for the construction of the school. Many municipal codes include a separate section that addresses required site improvements for any subdivision development.
 This model ordinance requires that the dedicated school site be improved so as to comply with existing provisions of the applicable municipal code, and ensures that regardless of existing site improvement requirements, the land will be generally serviceable as a school site.

Chapter [1-8] of this model ordinance requires that the land be dedicated at the time that the final plat is approved. In many, if not most, situations, the developer will have had no opportunity to make improvements to the property. Therefore, this model ordinance requires the developer to dedicate the land, but allows the developer to make adequate arrangements with the jurisdiction to make those necessary improvements once construction begins. 

Chapter [1-6]: Calculation of Fee In Lieu of Land Dedication:
A. 
Presumed Fair Market Value. The amount of the in-lieu fee required for school needs shall be calculated based on the fair market value of land in the area, improved as specified in Chapter [1-5], that might otherwise be required for school facilities. As of the adoption date of this revised code, [Jurisdiction] has determined, by certified appraisal, that the fair market value of improved land in and surrounding [Jurisdiction] is __________ per acre. This figure shall be used in calculating the amount of the fee paid in lieu of school land dedication, unless the subdivider or developer successfully protests the amount by filing a written objection pursuant to [Chapter 1-7]. 

B. 
Presumed School Classification Figures. The amount of the in-lieu fee required for school needs shall be calculated based upon the number of students to be generated by the development, and the estimated amount of land needed to serve those students. Table [1] sets forth presumed density formulas for each school classification to enable the calculation of the number of students for each school classification that will be generated by the development. Table [2] sets forth the recommended number of students per school and the maximum site size for each school classification. These figures shall be used in calculating the amount of the fee paid in lieu of school land dedication, unless the subdivider or developer successfully protests the presumed density formulas by filing a written objection pursuant to [Chapter 1-7]. 

COMMENT: Both the presumed fair market value and the presumed density formulas will need to be adjusted periodically, as both property value and population density fluctuate over time. This model ordinance leaves it in the local jurisdiction’s discretion to determine when and how often to adjust these values. Local governments may wish to include in the ordinance a provision requiring that the presumed fair market value be updated at specified intervals. Additionally, local governments may specify that the presumed fair market value may be updated by resolution, as opposed to amending the ordinance. 
Table [1]: PRESUMED DENSITY FORMULAS: ESTIMATED STUDENTS GENERATED BY TYPE OF HOUSING UNIT

	Type of Housing Unit 
	Average Number of Students Per Unit

	
	Elementary School
	Junior High School 
	Senior High School

	Single- and Two-Family
	[#.###]
	[#.###]
	[#.###]

	Multi-family
	[#.###]
	[#.###]
	[#.###]


Table [2]: STUDENT BODY AND SIZE OF SCHOOL SITE

	School Classification
	Recommended Number of Students Per School 
	School Site Size (in Acres)

	Elementary School
	[###]
	Five (5) acres plus one (1) acre for every 100 students

	Junior High School
	[###]
	Fifteen (15) acres plus one (1) acre for every 100 students 

	Senior High School
	[###]
	Twenty (20) acres plus one (1) acre for every 100 students 


COMMENT: While the model ordinance uses a flexible process for determining the amount of land that actually must be dedicated (see Chapter [1-2]), a more exact formula must be employed to determine the amount of the in-lieu fee. The local jurisdiction must determine the estimated number of students to be generated by the development for each school classification, as well as the recommended number of students per school. Some Illinois municipalities with existing land-cash ordinances have contracted with private consulting services to determine the appropriate density formulas for the jurisdiction. 

Currently, many Illinois land-cash ordinances calculate the amount of the required in-lieu fee using an assumed number of students per school that is based on a very large maximum student body size. The use of these large maximums reinforces the assumption that jurisdictions require fewer larger school sites, rather than a greater number of smaller sites. This model ordinance instead encourages jurisdictions to use the number of students actually desired per school, allowing jurisdictions to promote, if desired, the development of smaller, more community-centered schools. 

The school site sizes reflect the maximum acreage allowances for school construction or renovation eligible for funding from the State of Illinois.
 The state maximum site sizes were meant to have the effect of capping the number of acres associated with a school, but they have been regularly disregarded by local jurisdictions.
 This model ordinance uses the state maximum site sizes for the purposes of limiting the maximum required land dedication and setting the required in-lieu fee. This use of the maximum school sites provides a reasonable estimate of the amount of land required for school facilities, and still allows local agencies to encourage smaller, more centrally located schools that provide opportunities for walking, biking, and joint use. 

C. 
Formula for Calculation of In Lieu Fee. The amount of the in-lieu fee shall be determined by applying the following calculation:

Step 1:
Determine the number of elementary school students generated by the development: Multiply the number of units of single- and two-family housing to be generated by the development by the number of students per unit (from Table 1); repeat this calculation for the multi-family units; and add these two numbers together;

Step 2:
Calculate the number of required elementary schools: Divide the number of elementary school students generated by the development (from Step 1) by the Recommended Number of Students per elementary school (from Table 2);

Step 3:
Calculate the amount of land needed for elementary schools: Multiply the number of required elementary schools (from Step 2) by the School Site Size in acres for elementary schools (from Table 2);

Step 4:
Calculate the monetary value of required land: Multiply the amount of land needed for elementary schools (from Step 3) by the presumed fair market value (from subsection [A of Chapter 1-6]);

Step 5:
Repeat Steps 1 through 4 for junior high schools and for senior high schools;

Step 6:
Calculate the total required fee in lieu of land dedication for school sites: Add together the monetary value of required land for elementary, junior high, and senior high schools (from Steps 4 & 5).

The following is the formula for calculation of the in-lieu fee represented as an equation:

 (# of elementary students from development) 
x (elementary site size) x (FMV)
(recommended # of students per elementary school)

+

 (# of junior high students from development) 
x (junior high site size) x (FMV)
(recommended # of students per junior high school)

+

(# of senior high school students from development) x (senior high site size) x (FMV)
(recommended # of students per senior high school)

= Total fee in lieu of land dedication for school sites

To calculate the number of students to be generated by the development:

(# of students/unit of single or two family housing) x (# of units) 

+ 

(# of students/unit of multi-family housing) x (# of units multi-family housing)

= Number of students (per school classification) from development

COMMENT: The following calculation is an EXAMPLE of the required cash contribution in lieu of a dedicated elementary school site for a subdivision containing 200 single family units, where there is expected to be 0.2 elementary school-age children per housing unit, the recommended student body for an elementary school is 350 students, and the presumed fair market value of improved land in the area is $125,000 per acre:

(0.2 children per unit)(200 single family homes) x (9 acres) x ($125,000 per acre) 

(350 students per elementary school)

= $128,571.40 Total fee in lieu of land dedication for elementary school site

As noted above, the U.S. and Illinois Constitutions require that the amount of the exaction be proportional to the impact of the development. This model ordinance ensures proportionality between the two by requiring that the amount of the in lieu fee, as well as the maximum amount of the land dedication, be directly tied to expected increase in student population attributable to the development. In this way, the model ordinance requires a quantitative connection between the number of students to be served by the new development, and the monetary amount of the exaction.
Chapter [1-7]: Appeal of Certain Legislative Determinations:
A. 
Appeal of Presumed Fair Market Value. The subdivider or developer may file a written objection with [Jurisdiction’s planning board] to the use of the presumed fair market value of land in [Jurisdiction] established in [Chapter 1-6, subsection A]. If the subdivider or developer does so object, he or she shall submit a certified appraisal showing the fair market value of improved land in the area of his or her development. The determination of the fair market value shall be made by [Jurisdiction’s planning board] based on the appraisal, as well as other relevant information, and shall be final.

B. 
Appeal of Presumed Density Formulas. The subdivider or developer may file a written objection with [Jurisdiction’s planning board] to the use of the presumed density formulas established pursuant to [Chapter 1-6, subsection B]. If the subdivider or developer does so object, he or she shall submit a detailed demographic study showing the estimated additional population of school-age children for each school classification to be generated by his or her development. The determination of the applicable density formula shall be made by [Jurisdiction’s planning board] based on the demographic study, as well as other relevant information, and shall be final.

COMMENT: This appeal process is meant to ensure that the subdivider or developer receives both procedural and substantive due process in the determination of the fair market value and density formulas applicable to the subdivision or development. This ordinance provides notice of the presumed fair market value and density formulas, as well as a hearing through which to contest those determinations. Substantively, the ordinance requires that the final determination account for the developer’s certified appraisal or demographic study. If the planning board decides not to use the valuations submitted by the developer, it must support its decision with other relevant evidence. The planning board might consider additional information such as other certified appraisals.
Chapter [1-8]: DEDICATION, Payment, AND Distribution:

A. 
The subdivider or developer shall dedicate land to the appropriate school district or districts immediately upon approval of the final plat or final plan.

B. 
The subdivider or developer shall make payment of the in-lieu fee to [Jurisdiction] immediately upon approval of the final plat or final plan, unless [Jurisdiction] agrees otherwise, in which case payment shall become due immediately upon issuance of the building permit. 

C. 
[Jurisdiction] shall hold all in-lieu fees in trust, and shall distribute those funds to the affected school district(s) in a timely fashion.

COMMENT: This section provides default procedures for collecting and distributing the cash contributions. The local agency, however, might have specific rules that are generally applicable to the collection and distribution of funds. If so, the jurisdiction should replace Chapter [1-8] with a reference to the applicable municipal code sections.
SECTION 2: [TITLE AND/OR CHAPTER OF CODE] IS AMENDED BY ADDING A NEW CHAPTER [2] THEREOF TO READ AS FOLLOWS:

Chapter [2]: As a condition of approval of the final plat or final plan, the subdivider or developer shall indicate on the final plat or final plan the distance from each housing unit to the nearest school and park, or the distance to the nearest school and park site dedicated pursuant to [Chapter 1], and shall indicate by what route children from each housing unit may safely reach the same, and what infrastructure and facilities will support safe walking and bicycling.

COMMENT: This provision amends a separate section of the “Subdivisions” chapter of a local jurisdiction’s municipal code. Normally, cities and counties place several conditions on approval of a developer’s final plat.
 These conditions are generally listed in a subsection of the code that may be called “Final Plat Requirements,” and they require the inclusion of information such as the length of all boundary lines, floodplain information, and the location and width of all streets and other rights of way. This model ordinance adds to that list of conditions the requirement that developers indicate on the map the distance from residential dwellings to specific public facilities, as well as how children can safely access those facilities. This requirement is meant to work in conjunction with the mandatory land dedication chapter to encourage developers to incorporate local planning goals into their design of subdivisions and developments. 

This tool was developed with support from the Centers for Disease Control and Prevention. Its contents are solely the responsibility of the authors and do not necessarily represent the official views of the Centers for Disease Control and Prevention.
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� See. e.g., Aurora, Ill. Muni. Code ch. 43 § 37. (“Subdivisions – Requirements for Approval of Final Plat”).
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